
EASEMENTS. 

J. 
{ 

' 

DBCI.ARATION 

OF 

RESTRICTIONS COYENANTS AND 

HJ:LLBROOK 

Eff P. E., P.I. THOM::: .. : •NMllll8 
TAX 



I 

. "' VOL. 96-06582 PAGE 5 
Tab2.e of contents 

f.Agg 

1. Di[;tNI~ION~ 

(a) "ASSESSMENTS" 1 I (b) "ASSOCIATION" 1 

(c) "BOARD" l 

(d) "COMMON AREA'" and "COMMON AREAS" 2 

(e) "DECLARANT" 2 

(f) "DEVELOPMENT PERIOD• 2 

(g) "EXPANSION AREA" 2 

(h) '"INSTITUTIONAL MORTGAGEE 2 

(i) "LIMITED COMMON AREA• 2 

(j) "LINE" 3 

(k) "LOT" 3 
~ 

(l) "MEMBER" 3 

!· (m) "OCCUPANT" 3 
,. 

(n) •oWNER" 3 

(o) "PERSON" 3 

{p) "PLAT" 3 

(q} •PROPERTY" 3 

(r) •auLE" 4 

(s) "UNIT" 4 

~ 2. fBOfEBD: J!IGHT§ - f;.d2~ENAN'I'S AND RE§TR~~TIQN~ 
~. 

(a) OWners' Easements of Use and Enjoyment 4 

(b) Delegation of Use 5 

( 1) 



• 

f 

f 

---- -~ - -- ~-~--

VOL. 96-C6582 PAGE 

Table of contents (Cont Id) 

( c) Encroachments 

(i) Initial Construction, Adjoining 
Owners 

(ii) Limited Common Areas 

6 

5 

5 

6 

(d) Rights and Easements Reserved by Declarant 8 

( e) Mai.ntenance and Access Easements 9 

( f) Covenants and Restrictions 11 

(i) Good Maintenance 

(ii) Temporary Structures 

(iii) Construction and Remodeling 

(iv) Vehicles 

./v) Fences, Walls. Hedges, Etc. 

(vi ) Nuisance and Hazardous Substances 

(vii ) One Un:l t Per Lot 

(v1.ii) Use of Unit 

( ix ) Animals and Pets 

(K) Signs. Etc. 

( x1. ) Storage of Material and Trash Handling 

11 

11 

12 

12 

13 

13 

13 

13 

14 

15 

15 

{Xii.) Drilling 16 

(xiii..) Impairment of Structural Integr1. ty 
of Units 16 

(xiv) Hazardous Uses and waste 16 

(xv) Interference with Use of Common Areas 16 

( xv:l. I Patios; Appearance~ 

( xvi.1.) Laundry 

(ii) 

---------- -------

16 

17 



J. 
( , 

VOL. 96-06582 PAGE 7 

Table of contents !eont'd) 

(xviii.) Air Conditioning Units 

( xix) Lighting 

(xx) Guns 

( g) Condemnation 0£ Common Area 

( h) V.iolation of Paragraph 2 

3. INSURANC£: DAMP.GE CASUALTI§ 

(a) Obligation to Mai.ntain Insurance 

(b) Insarance Trustee 

(c) Damage by Fire or Other Casualty 

( d) Waiver of Subrogation 

4. PARTY WALLS 

(a) General. Rules of Law to Apply 

(b) Sharing or Repair and Maintenance 

(c) Destruction by Fire and Other casua1ty 

(d) Weatherproofing 

(e) Right to Contribution Runs with the 

(f) Arb.itration 

5. DUTIES AND POWERS Of THE ASSOCIATION 

(a ) Unit Mai.ntenance 

(b) Common Areas Mai.ntenance 

{C) L:!r\~A 

(d) Lawn Ma.intenance 

(e) Dri.veways 

{f) Taxes and Assessments 

(iii) 

I.and 

17 

17 

17 

17 

18 

20 

21 

23 

27 

28 

28 

28 

28 

29 

29 

29 

30 

31 

31 

32 

32 



• 

J. 
I 
.~ 

I 
i 

' ~ 

------~ - -~-- -

V~L. 96-0656~ PAGE B 

Table 0£ Content§ (Cont'd} 

(g) common Area Utilities Billed to Units 

( h) Insurance 

( i) Management 

(j) Enforcement 

( JC) No &&cumh:rance on Common Areas 

(l) Architectural Control Committtee 

(m) Board or Association 

(n) Powers 

6. MEM8ER5HIP AND VOTING RIGHTS 

(a) Membership 

(b) Voting Rights 

7. @VENJ\NT FOR MAINTENANCE ,ASSESSM£NTS 

(a) Creation of the Lien and Personal. 
Obligation 0£ Assessments 

(b) Purpose of Assessments 

(c) Special. Assessments for Capital 
::tmprovements 

( d) Notice and Quorum for any Action 
Authorized Under Subparagraph (c) 

(e) Uniform Rate of Assessment 

( f) Date of COmmencement of Annua1 
Assessments; Due Dates 

(g) ASsess111tSut Certificate!! 

(h) Effect of Non-Payment of Assessments; 
Remedies of the Association 

(i} Subordination of the Lien to 
Institutional Mortgages 

(j) Non-Liability of Foreclosure Sal.e 
Purchaser for Past Due Collllllon Expenses 

(iv) 

---~~---~~-~ - --- --- -

34 

35 

36 

36 

38 

38 

38 

39 

39 

39 

40 

41 

41 

42 

42 

42 

43 

43 

45 

46 



J. 
I , 

VOL. 96-06582 PACE 9 

T~!e gf Cgnten:t§ { CQnt '!:I } 

(k) Dispute as to Assessment Amount 

8. gENERAL PRQVISIONS 

(a) Enforcement 

(b) Headi.ngs 

(C) Notices 

(d) Amendment 

(e) Annex ti.on 

(f) Rights of First Mortgagees 

{g) Covenants Rurudng with Land 

(h) Waiver 

(1) severabiU. ty 

(j) Duration 

(k) Priority of Documents 

(l) conveyance of Common Areas 

(Ill) Members, Board, Officers 

EXHIBITS 

~ 

46 

47 

47 

48 

49 

51 

52 

52 

53 

53 

53 

54 

54 

55 

EXHIBIT A - Legal Description of the Property, which may be 
expanded from time to time 

EXHIBIT B - Plat of Hi1lbrook, which may be suppl.einent 
from time to time by pl.ate of l.ands in 
the Expansion Area, subject to this 
Declaration 

EXHIBIT C - Legal Description of Expansion Area which 
Declarant may subject to the Declaration 
mid a.or.ax to the Property 

EXHIBIT D • Drawing showing the Expansion Area 

EXHIBIT B • Articles of Incorporation of 
Millbrook Association 

EXHIBIT F • Bylaws of Hill.brook Association 

(V) 

~~-------~-----~~------ -



J. 
I 
> 

VCL. 96-06~82 PAGE 10 

DECLARATION OF EASEMENTS, COVENANTS AND RESTRICTIONS 

FOR 

!:!!!.!.BROOK 

DECLARATION, made this 10th day of Jul.y, 1996, by MYLES 

!:..a.ND COMPANY~ hereinafter called "OECLARANT." 

W I T N E S S E T H: 

Declarant, owner of the real property in the City of 

Brecksville, County of Cuyahoga, and State of Ohio, described on 

EXHIBIT A, attached hereto ( nPROPERTY"), declares that the Property 

shall be held, sold and conveyed subject to the following 

easements, covenants, restrictions and conditions, which are for 

the purpose of protecting the value and desirability of the 

Property and which shall run with the Property, shall be binding on 

all parties having any right, title or interest in the Property, or 

any part thereof and on their heirs, successors and assigns, and 

shal1 inure to the benefit of each owner thereof. 

1. DEFINITIONS 

Whenever used herein, and in any amendments or 

supp1ements hereto, unless the context otherwise requires, 

(a) nASSBSSMENTS" means the charges payable by owners 
pursuant to Paragraphs 2(f)(ix), S(a), S(b), S(c), 
S(d), 5{e), 5(£), 5(j), and 7 of this Declaration. 

(b) "ASSOCIATION" means Hil.lbrook Association, an Ohio 
non-profit corporation. The Articles of 
Incorporation and Bylaws of the Association shall 
be in the form marked EXHIBIT E and F respectively, 
attached hereto. 

(c) "BOARD" means the Board of Trustees of the 
Association. 



- -- - -- -- -- ~- -- --~--

VOL. 
11 

(d) "COMMON AREA" and "COMMON AREAS," which may be 
changed from time to time as herein provided, means 
all the real property (including the improvements 
thereto and facilities thereon and common Lines 
therei~) owned by the Association, including 
easerne~~ rights both on and off the Property for 
the comnon use and enjoyment of the OWners. The 
Common Area to be owned by the Association is 
described as fol.lows: All portions of the Property 
excluding "Lots" shown on the "Plat," and 
appurtenant non-exclusive easements on and off the 
Property which benefit the Property. 

(e) "OECLARANT" means MYLES LAND COMPANY. It means, 
also, the successors and assigns of ~LES LAND 
COMPANY. 

( f) "DEVELOPMENT PERXOD" means the period of time 
beginning on the date hereof and ending on the 
earlier of (i) December 31, 2005, (ii) the date 
Declarant files with the Cuyahoga County Recorder 
an instrument, signed by Oeclarant, witnessed and 
acknowledged as provided in R.C. 5301.01, declaring 
the Development Period ended, or ( iii ) the date all 
Lots have been sold by Declarant to bona fide 
purchasers for value. For purposes of item (iii) 
of this subpai:·agraph ( f) , the Expansion Area will 
be deemed to contain Lots owned by Declarant, even 
if Declarant does not own the Expansion Area, until 
Cecl.arant acquires, subdivides and sells the Lots 
pl.atted in the Expansion Area. 

(g) •EXPANSION AREA" means the land lying to the south 
0£ the Property, described on EXHIBIT C and shown 
on EXHIBIT D, attached. 

(h) "INS'l'ITtJTIONAL MORTGAGEE" means a mortgagee which is 
(~) a bank, savings institution, trust company or 
nati.onal banking association, (ii) an insurance 
company or fraternal benefit association, (iii) 
pension, retirement or profit sharing trust or 
fund, or ( iv) a government, public employees' 
pension or retirement system, or any other 
governmental agency supervising the investment of 
publ.ic funds. 

(i) "LIMITED COMMON AREA" means the fifi.es.:s11-.Coot (15'} 
area al.ong the rear and certain sides of some 
Units, to the extent there is no overlap, as more 
defi.ned and explained in Paragraph 2(c)(ii). 

2 
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(j) "LINE" means a utility line, pipe, conduit, wire, 
television cable, vault, and appurtenances thereto. 

(k) "LOT" means any sublet shown upon the Plat of the 
Property and shown on any plat filed with the 
Cuyahoga County Recorder of lands in the Expansion 
Araa ~nr.e~ed to the Property and made subject to 
this Declaration as provided in Paragraph ii( e i, 
below. The Common Area shall not be a Lot. 

(1) "MEMBER" means a member of the Association, being 
the Declarant and OWners, as further defined in the 
Articles of Incorporation of the Association. 

(m) "OCCUPANT" means a natural person who lives in a 
Unit. 

( n) "OWNER" means the record owner, whether one or more 
persons or entities, 0£ a fee simple title to any 
Lot which is a part of the Property, including 
persons purchasing a Lot under a recorded l.and 
~nstal1ment contract, but excluding persons having 
such interest merely as security for the 
performance of an obl.igation. Sellers under a 
recorded land installment contract for a Lot shal1 

(0) 

(p) 

be deemed to be persons having an interest merely 
as security for the performance of an obligation. 
A lessee under a lease of a Lot having an initia1 
fixed term of fifty (50) years or more, which has 
been recorded or for which a memorandum of lease 
has been recorded, shall be deemed to be the Owner 
of the Lot. 

"PERSON" means a natural person or corporation, 
partnership, limited partnership, limited liability 
company, trust or other entity. 

"PLAT" means the P1at of "HILLBROOK ESTATES 
SUBDIVISION,• recorded in Map Volume 276 at Pages 
64-65 of Cuyahoga County Records. A reduced copy 
of the Plat is attached as EXHIBIT B. Declarant 
may annex lands to the Property described on 
EXHIBIT A from time to time as herein provided. If 
lands are so annexed they may be platted. In such 
case (but only in such case}, PLAT shall mean, in 
addit~on to the plat shown on EXHIBIT B, the plat, 
or plats, of the lands annexed and made subject to 
this Declaration. 

( q) "PROPERTY" means the real property described on 
EXHIBXT A and lands in the Expansion Area which are 
annexed and subjected to this Declaration as herein 
provided. Lands in the Expansion Area shall not be 
deemed to be Property, however, until and unless 
they are annexed and submitted to this Declaration 
as provided in Paragraph 8(e) hereof. 

3 
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(r) "RULE" means a Rule or regulation adopted by the 
Board or the membership of the Association as 
provided in Paragraph S(n), below, and in ARTICLE 
VIX, Sections 1 and 2 of the Bylaws of the 
Association. 

(s) "UNIT" means an enclosed, separate dwelling on the 
Property providing separate and complete living, 
cooking, sleepi.ng, bath.1.ng and toilet facil.i.ties 
for one family. 

2. PROPERTY RTGHTS - CO~NAN'I'S AND RESTRICTIONS 

(a) Qwners' Easements of Use and Enjoyment. 

Every OWner shall have a non-exclusive right and easement 

of use and enjol'Jllent in common with all other OWners in and to the 

COllll1lon Area and in and to all private roads, easements, 

r.i.ghts-0£-way, and Lines located within the Common Area or :i.n 

easements appurtenant to the Property. When a Line serves or 

benef:i.ts a Lot other than or in addition to the Lot on which it is 

located, each OWner who benefits or has need of such Line Shall 

have a non-exc1usive right and easement to use such Line in common 

with a11 OWners served or benefited by the Line. The Easements 

described above shall be appurtenant to and pass with the title to 

every Lot, subject to the fol1owing provisions: 

(i) The right of the Association to dedi.cate, transfer, 
or grant all or any part of the Common Area to any 
municipality, public agency, authority or utility 
company for such purposes and subject to such 
condition as may be agreed to by an instrument 
signed, in the manner provided in R.C. 5301.01 for 
the signing of deeds, by Meml>ers holding, at the 
time 66 2/3% or more of the voting power of the 
A::eociat!on. 

( 11.} The right of the Board to promulgate from time to 
time reasonable rules and regulations with respect 
to the use of the Common Areas by Owners, Occupants 
and guests, and with respect to the use of the 
Linea by owners, OCcupants and guests. 

4 
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(ii.i) Except as provided i.n parts (i) and (ii) of this 
Paragraph 2(a), and except as may otherwise be 
expressly provided in this Declaration, the Common 
AL&aa may not ba alicr.ated, releaseQ. transferred~ 
hypothecated or otherwise encumbered wi. thout 
approval of all Owners and all holders of the first 
mortgages encumbering the Lots. 

(1.v) The entrance driveway and walk to each Unit is 
r~aerved for the use of the Owner of the Unit to 
which it is appurtenant, or obviousl.y serves, to 
the exclusion of all other Persons. 

(b) Delegation of Use. 

Any OWner may assign, in accordance wi.th the Byl.aws, his 

right of enjoyment to the common Area and facilities to the members 

of his family, his tenants or contract purchasers who reside on the 

Property. 

(c) Encroachments. 

(i) Initial Construction. Ad1oining Qwners • 

The Association and each Owner has and shall have 

easements for the existence and maintenance of encroachments upt>n 

the Lots of others and upon the common Areas if the encroachments 

exist by reason of the construction, reconstruction, repair, 

restoration, settlement, shifting, or movement of any Unit or other 

structure on the Property, PROVIDED the encroachment is not caused 

by the wi.11£ul conduct of the OWner claiming a right to the 

easement under this subparagraph ( c) ( i). Encroachments created by 

the init!a1 con9truc~fon of the Units by Declarant are and will be 

acceptable to all OWners, even if created by the w.:Ll1ful act of 

Decla:rant, and will be perlllanent. If a Unit wb.:lch has an 

encroachment created by Declarant is damaged or destroyed, the 

5 
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Owner may recreate the encroachment in the repair or rep1acement of 

the Unit. Owners may construct and maintain encroachments on Lots 

adjoining their own Lots (but not onto the Common Area) by written 

consent of the Board and by written agres.uant with the Owa.ers cf 

the Lots on which the encroachment exists. These provisions shall 

not impair or limit the party wall rights which exist by virtue of 

Paragraph 4 Dal.ow. No wr:l ttAn agreement between adj oining Lot 

Owners shall be required for the construction and maintenance of 

party walls between two adjoining Units. 

(ii } Limited common Area. 

(A) 'LIM.ITED COMMON AREA' means an area f:l.fteen 

(15) feet in width aiong the rear and the side of any Lot which 

does not face the side of another Lot or a street. In no event may 

Limited Common Area exist between two Lots. 

( B) 1\n OWner may construct improvements in the 

Lim:l.ted common Area appurtenant to the Owner's Lot if, a:nd only if, 

the owner has received the prior written approval of the Board. 

The Board may grant approval upon such conditions as :l. t deems 

appropriate in its soie discretion, and may withhold its approval 

arbitrarily and without cause. The failure of the Board to act 

upon a request to construct an improvement in a Li.mi ted common Area 

shall not be deemed approval. The .issuance of a building permit by 

the City of Brecksvil1e shall not obligate the Board to authorize 

construct..i.u11 in any Limited Co!!l:mor" ArP.A: And the approval by the 

Board of construction in a Limited Common Area shall not obligate 

the City to issue a permit. 

6 
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( C) In approving or denying a request for 

construction of improvements in a Limited common Area, the Board 

may, but z.shall. not: :;a obl.ig:ted, to con!!!~er ~he fo1lowing: 

( i.) Real estate taxes and assessments upon the 
improvement and who wi1l pay them; 

(i.i) Injuries which may occur on the Limited Common Area 
by reason of improvements constructed on them; 

(iii) Liabi.li ty and casualty insurance for improvements 
constructed on the Limited Common Area and loss 
payees; 

(iv) How will. the improvements be made and by whom; 

( v) Payment for the improvements, and the consequences 
of non-payment; assurances of payment; upon what 
lands may mechanics liens be filed; how wi1l 
mechanics liens be paid; 

(vi) Repai.rs, replacements and maintenance of the 
improvements; 

(vii) Appearance of the improvements; quality of the work; 
affect upon neighboring Lots and homes; 

(viii) Plans and specifications for the work; 

(ix) Precedence established; 

(x) Whether a request for approval should be submitted 
to adjoining Lot Owners or to the enti:re 
membership. 

(D) When an improvement is made in a Limited COllllllon 

Area pursuant to this part, the improvement will be an appurtenance 

to the Lot to which it adjoins and may be used and enjoyed by such 

OWner to the exclusion of others, subject to any restrict:ions, 

conditions, and limitations upon which approvai was given. Upuu 

cessation of use, the area shall revert to the Association and 

approvai must aga:in be had from the Board for any other 

improvements on the Limited Common Area. 

7 
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(d) Ri.ghts and Easements Reserved bv Declarant. 

Declarant reserves unto itself, its successors and 

(ii) the right and easement to drain surface water, 

(iii) the right and easement to construct, install, tie 
into, use, repair, maintain and replace any and 
all Lines (both on and off the Property) for water, 
sanitary sewer, storm sewer, gas, electri.ci. ty, 
television, cables, telephone, and irrigation, 

(iv) the right and easement to construct, install, tie 
into, use, repair, maintain and replace private 
roads and rights-of-way, and 

(v) the right to annex lands in the Expansion Area to 
the Property, subject such lands to this 
Declaration, and thereby grant easements 

in, on, over or under the Co111111on Areas and appurtenant easements to 

the extent necessaxy for the development, operation and use of all 

or any parts of the Property and lands, if any, which may be 

annexed to the Property and made subject to this Decl.arati.ori; 

PROVIDED, HOWEVER, that said ingress and egress and said drai.nage, 

construction, installations, connections, uses, repairs, 

maintenance and replacements be performed and effected in such 

manner and in such places as not to interfere with or di.srupt 

materially the then existing uses of services, roads, Lines, 

buildings. and structures on the Property. Any damage to the 

Property caused by the use of any such right, reservation and 

east:UiiUnt shall be promptly r~paired. 

The easements. rights and reservations set forth in this 

Paragraph 2(d) shal1 be perpetual and shall run with the land. 

8 
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Ce) Maintenance and Access Easements. 

(i) Easements are hereby created in favor of the 

Associ.ation, its agents, contractees and employees, in and over the 

Lots to inspect and maintain the common Area and those portions of 

the Lots, Units, and Lines which the Association is required or 

permitted to maintain pursuant to this Declaration. 

(ii) The Association, the Declarant during the 

Development Peri.od, and their respective agents, employees and 

contractees, shall have the right to inspect the Lots at reasonable 

times for the purpose of ascertaining whether the provisions of 

this Declaration are being complied with and to enforce the 

provisions of Paragraph 2(£) as expressly hereinafter set forth. 

(iii) The Association, 'che Declarant, and the 

contractees, agents and employees of the foregoing persons, shall 

have access to the Property for the purpose of tying into, 

inspecting, using, maintaining, repairing and replacing the Lines, 

private roads and rights-of-way within the Common Area of the 

Property. The easement and rights of Declarant are more fully 

defined in Paragraph 2(d), above. 

(iv) If Declarant has or should construct or 

install a heating, cooling, or air-conditioning unit or part of 

such a unit on Common Area near a Lot for the purpose of heating or 

cooling a Unit on the Lot or for the purpose of treating air in the 

Unit, the OWner of the Lot shall have an easement on and to tha~ 

part of the Common Area where the heating, cooling or 

air-conditioning unit is located, to maintain, service, repair and 

replace such heating, cooling or air-conditioning unit. 

9 
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(v) Each OWner, and his agents, contrectees, and 

employees, shall have the right and easement to go upon tne 

Property to tie i.nto, inspect, use, maintai.n, repair, and replace, 

~hc."l and whAre necessary, the Lines whi.ch service and are 

appurtenant to the Owner's Unit. 

(vi). Every util.ity company, agency or authority 

(water, sewer, electric, gas, telephone, irrigation, and cable) and 

commun:1.cation companies whether or not a utili.ty, does and shail 

have an easement in and to the Property for the purpose of 

inspecting, using, maintaining, repairing and replacing the Lines 

placed wi.th:1.n the Property during the course of its development by 

Declarant or pursuant to Declarant • s authorization or subsequent 'to 

Lts development in accordance with authorization from the Board. 

All Lines shall be instalied underground to the extent reasonab1y 

feasi.ble, provided, however, that where vaul.ts, boxes, 

appurtenances, and Lines must be above ground, reasonable efforts 

be made to shi.eld theia by shrubs or appropri.ate landscaping. Once 

~nitially installed, the Lines shal1 not be relocated without the 

approval of either Dec1arant or the Board. 

(vii) Any work done by any person on the land or 

property of another, under authority of this subparagraph ( e), 

shal.l be at the risk of 'the person doing the work, and shall be 

done as quickly and efficiently as reasonably possible, and with as 

little interference and inconvenience to others as possible. Al1 

damage shall be forthwith repaired and paid for and the property 

shall be restored, as nearly as reasonably feasible, to :its 

original condition as promptly as possible by the person doing 'the 

work. 

10 
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(f) Covenants and Restrictions. 

The following covenants and restrictions shall be 

applicable to the Property and all Owners and Occupants: 

(i) Good Maintenance. Each owner and Occupant shall 
make all repairs and replacements necessary to keep 
and maintain his Unit and his Lot in a clean and 
safe condition, in good order and repair, 
attractive looking and neat, and in accordance with 
appl.icable building, healt"h and fire codes and 
regulations, and the Rules of the Association, 
unless the Association or some other person is 
obligated to perform such work. The term "Unit" as 
used in this part ( i) of Paragraph 2 ( f) shall 
include, without limitation, the interior and 
exterior of all buildings, structures and 
improvements constructed or installed on the Lot, 
and all fixtures, plumbing, mechanical and 
electrical installations and equipment in, on or 
about the Unit. Each OWner shall maintain, repair 
and replace at his expense all portions of the 
Property which may be damaged or destroyed by 
reason of his own act or the act or neglect of any 
invitee, licensee or guest of such Owner or 
OCcupant. Notwithstanding the foregoing obligation 
of the Unit Owner, the Association may, but shall 
not be obligated to, repa~r and replace the 
property damaged or destroyed by reason of the act 
or neglect of a Unit Owner or Occupant, or their 
invitee, licensee or guest, and charge and co1lect 
from such Unit Owner the cost and expense pai.d or 
incurred in making any such repai.r or replacement 
as hereinafter provided i.n Paragraph 5 ( a) • In like 
manner, if an Owner's Unit .is damaged by the act or 
neglect of some other person, the Owner of the Unit 
so damaged may repair the damage and collect the 
cost and expense of such repair from the person 
causing the damage. Each Owner shall, further, 
keep all garbage and refuse in covered cans 
supplied by said OWner and shall carry the garbage 
cans to the curb or the place designated by the 
Board on days when garbage and refuse sha1l be 
collected. The Association may make other 
regulai.101.s ccnca:rn.ir.; the col1~c'tinn of g.irbage 
and refuse. 

(ii) Temporary Structures. No temporary building, 
trailer, tent, shack, free standing garage, barn or 
other outbuilding shall be constructed or 
maintained, temporarily or permanently, on any part 

11 
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of the Property: EXCEPT Declarant may use and 
authorize others to use construction trailers and 
sal.es, preview and information trailers on the 
Property as th.e City of Brecksville may permit, and 
EXCF.PT, £urther, the Board may, from time to time, 
designate an area or areas on the Property £uz: 
tents and trai1ers subject to such conditions, 
restrict~ons and 1imitations as the Board 
estab1ishes and consistent with the Codified 
Ordinances of the City of Brecksvi1le. 

(iii) ConstruC"'tion and Remoueling. Ne bu!1d!.ng, fAnce, 
wa11 or othar structure shall be constructed, 
erected or maintained upon a lot, nor shall any 
exterior addition, change, or alteratLon be made to 
any exLsting building, fence, wail or other 
structure (~ncluding without limitation the 
material constituting the exterior fascia of the 
Units and the color of paint thereon) until the 
plans and specifications showing the nature, kind, 
shape, height, materials and location of the same 
shall h.ave been submitted to and approved in 
writing as to materials, structure, harmony of 
externaL deaign, appearance, and location in 
relation to surrounding structures and topography 
by the Board • In the event the Board fails to 
approve or disapprove such design and location 
within30 days after said plans and specifications 
have been submitted to it, Board approval will not 
be requ1.red. This part (iii) shall not apply (A) 
to any insta1lation, erection, construction, 
reconst:ruction, repair, rep1acementor maintenance 
made by the Declarant, or ( B) to the making of 
repairs and :replacements, painting, and similarly 
lll8intaining and restoring improvements on each Lot 
to the condition and appearance they had at the 
time the Lot with a Unit thereon was first 
transfe::rred from Declarant to an Owner who is not a 
Declarant • 

( iv) Vehicles. Ko boat, trailer, airplane, junk car, 
unlicensed vehicle, or recreational vehicle shall 
be parked on any part of the Property, except that 
a boat, truclc, trailer, van or recreational vehicle 
may be park:ed within the appurtenant entrance 
driveway Of 8 Unit fu;i;; the limited ptirpOS4!'1 of 
loading or unloading the same in an expeditious 
manner, and a boat, truck, trailer, unlicensed 
vehicle , van, and recreational vehicle may be 
parked inside the garage of a Unit ~f the door of 
the Unit is generally kept closed so that the bOat, 
truck, trailer, unlicensed vehicle, or recreational 
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vehic1e cannot be seen from the Common Arga. 
Licensed automobiles and licensed vans in working 
condition may be parked in the confines of a Unit's 
garage, in the appurtenant entrance driveway of a 
Unit, in the parking areas off or adjoining the 
rc~dway2, cul-~R-sacs. and circles allocated for 
such purpose, and in parking areas desi.gnal:ed i:>y 
the Board. The right herein granted to park 
licensed automobiles and licensed vans in working 
condition in the appurtenant entrance driveway of a 
Unit may be prohibited, restricted or otherwise 
limited by rules adopted by the Board or by the 
vote of the membership of the Association, provided 
such rules are uniformly enforced against all 
Owners. The entrance driveway to each Unit is 
reserved for the use of the OWner of the Unit to 
which it is appurtenant to the excl.usion of all 
others. 

(v) Fences. Walls. Hedges. Etc.. No fence, wall, tree, 
hedge or shrub planting shall be maintained in such 
manner as to obstruct right-of-way sight lines for 
vehicular traffic. 

(vi) Nuisance and Hazardous Substances. No part of the 
Property (including the Lots and Uni ts) shall be 
used to store or keep any thing (A) that causes the 
Property (Lot or Unit) to appear unclean, untidy, 
or obnoxious to the eye, (B) that emits fowl or 
obnoxious odors, (C) that causes noise or disturbs 
the peace, safety, comfort or serenity of Occupants 
and their invitees. No so-called hazardous or 
toxic wastes or substances (as defined by any 
federal or state statute or law) shall be brought 
upon the Property or disposed of except in strict 
comp1iance with legal requirements. No obnoxious 
or offensive activities shall be carried on or upon 
any portion of the Lots or the Common Area, nor 
sha11 anything be done thereon that may be or 
become a nuisance or annoyance to the neighborhood. 

(vii) One Unit Per Lot. Only one Unit shall be 
constructed on each Lot. 

(viii) Use of Unit. Each Unit shall be used only as a 
residence for a single family and for no other 
purpose, EXCEPT that Deciarar1t. mca.l' uss Uni.ts owned 
by Declarant as "model suites" for the sale or 
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leasing of such Units and other Units owned by 
I>eclarant, and for sales offi.ces. An owner or 
Occupant may use a portion of his Unit for his 
office, studio, provided: 

(A) that the acti.v1.t1es t:ihall net 
interfere with the qui.et 
enjoyment or comfort 0£ any other Owner 
or Occupant: and 

(B) that such use does not violate any 
local zoning ordina."lces. 

Except as provided above, no industry, business or 
trade shall be conducted, maintained or permitted 
on any part of the Property. 

(ix) Mt111als and Pets. No animals, rabb:lts, l.ivestock, 
fowl or poultry of any kind, slla1l be raJ.sed, bred 
or kept on any LOt or on the Common Area, EXCEPT 
that one dog and one cat may be kept in a Unit, 
subject to Rules adopted by the Association, and 
provi.ded: 

(A) they [the cat and dog] are not kept, bred or 
maintained for commercia~ purposes: 

( B) the cat and dog must be kept on a leash held 
by a person whenever i.t goes upon the Common 
Axeas and Facilities: 

(C) the Owner i111111ediately pick up, remove, and 
place in a sealed rubb~sh container the 
animal's defecation: 

( D) any such pet causing or creatJ.ng a nu:Lsance or 
i.mreasonable disturbance sbal l be permanentl.y 
removed frOlll the Condominium Property upon 
three ( 3) days' written notice from the Board. 
::tf Declarant permits s0111e Occupants to have 
two dogs or both a dog and cat upon ini. tial 
move in, these Occupants nay continue to keep 
thei.r pets: HOWEVER, after they lose their 
pets through death or other cause they sha11 
thereafter comply w.L th th.!.::: su!>~ragraph ( x); 

( E) frequent barking by a dog or meowing by a cat, 
if complai.ned of by any Occupant, may be 
deemed an unreasonable disturbance sufficient 
to require permanent removal; 

14 



/-
' 

--- -~- ~~----- - - ------

(F) rules adopted by the Association [or Board] 
governing cats and dogs may include the 
requirement of a security deposit from the pet 
owner which will be forfeited i.f the OWner 
fails to comply with this subparagraph (m) or 
Rules governing pets; and 

(t.;) the Board may assess fines or special 
assessments against any unit and '"""" C-w-ne.:(s) 
thereof who violates this subparagraph or any 
Rule further regulating pets. 

(x) Signs. Etc.. No sign, awning, canopy, shutter, 
screen, radio or television antenna, or anything 
else shall be displaz-ad from, affixe~ to, or placed 
upon the exterior walls, windows (both interior or 
exterior), doors, or roof of any Unit, or upon any 
other part of the Property outsi.de a Unit; 
PROVIDED, HOWEVER, 

(xi) 

(A) that Dec1arant may affix and display 
•For Sale" and •For Rent" signs on the 
Property {excepting sol.d Uni ts ) which he 
el.ects; 

(B) that awnings, canopies, shutters. and 
screens installed by Declarant as 
part of the original construction of 
a Unit by Declarant may be maintained; 

(C) that landscapi.ng screens designed and 
installed by Declarant may be maintained; 
and 

( D) that :lf rules have been enacted by 
the Board governing (or otherwise 
permitting or consenting to) the 
installation of awnings, canopies, 
shutters, screens, and antennas and 
the display of "For Sale" or "For 
Rent" signs on the Property for the 
purpose of facilitating the disposal 
of Units by any Owner, Mortgagee, or 
the Association, then Owners. 
Mortgagees, and the Association may 
install such awnings, canopi.es, 
shutters, screens and antennas and 
display ~uch s~;n~. so long a~ it is done 
strictly in accordance with such ru1es. 

Stgraqe of Material and Trash Handling. Unless 
approved by the Board, no lumber, metals, bulk 
material, refuse or trash shall be burned (whether 
in indoor incinerators or otherwise), kept, stored, 
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or allowed to accumulate on the Property, EXCEPT 
necessary building materials may be stored in neat 
and reasonable quantities during the course of 
construction or reconstruction of any approved 
building or structure. This part (xi) does not 
apply to wood burned in fireplaces or to fuel oil 
or coal if it should be usad fer ha~ting or caoking 
purposes in a Unit. 

(xU.) Dri1U.ng. No portion of the surface of the Property 
shall be used for the purpose of boring, mining, 
quarrying, exploring or removing oi1 or other 
hydrocarbon~. minerals, gravels. or earth without 
the prior written consent of the Board. 

(xi.ii) .Impairment of Struqtural Integrity of Units. 
Nothing shall be done in any Unit or in, on or to 
any Lot or Common Area which will impa:l.r the 
structural integrity of any Unit. 

(xiv} Hazardous Uses and Waste. Nothing shall. be done or 
kept in any Unit, on any Lot, or on any common Area 
which wil.l increase the rate of insurance 
applicable for the residential use of any Unit and 
the contents thereof, or result in the cancellation 
of insurance on any Unit or on the contents 
thereof, without the prior written consent of the 
BOard. No waste of any L-ot or of any Unit thereon 
will be COJlllllitted. 

(xv) Interference with Use of common Areas. The Common 
Areas and every part thereof shall be used :l.n such 
manner aa not to interfere with, restrict. or 
impede the use thereof by others entitled to the 
use thereof and in accordance with this 
Declaration, the Bylaws, and Rules adopted by the 
Board. 

(xvi) Pati.os; Appearances. Nothi.ng shall be stored, 
maintained, or used on the patios of the Lots, or 
any other part of the Lots, or on the common Area 
which in the judgment of the Board creates an 
unsi.ghtly appearance. The Board may, but shall not 
be obligated to, give consent to the planting of 
treea, shrubs, and other plants on a LOt and on the 
Co111111on Area near a Lot and may permit landscaping 
of a L-0t and ~f Common Area near a Lot. subject to 
conditions. If such permission is given subject to 
conditions, the Owner to whom the penni.ssion is 
granted shall comply with all of the conditions 
imposed. The Units and Lots shall not be aitered, 
decorated, landscaped or adorned in any manner 

16 



J. 

• 
• .. 

i 
I 

t 
t 
J 

t 

VOl. 96-~65d2 PAGE 26 

contrary to such Rules as may be established 
therefor by the Board, nor shall they be used in 
any manner other than their obviously intended 
purposes without the prior written consent of the 
Board. 

(xv:li) Laundry. No clothes, sheets, blankets, or laundry 
of any kind sha11 be hung out or exposed to view 
from any Lot or from any part of the Common Area 
except that patios may be used for such purpose if 
Rules have been promulgated by the Board permitting 
such use iii such places. Tha Cc=r.on .~rea shall be 
kept free and clear of garbage, rubbish, debris and 
other unsightly mater:lals. 

(xiiii) Air Conditioning Units. Except as may be permitted 
by the .Board, in writing, no window air 
conditioning units may be installed in any 
residence. The failure of the Board to act within 
thirty C 30) days of a request for a w.indow air 
condition shal1 not constitute approval or 
permission. 

{xix) 

(xx) 

Lighting. Except for seasonal decorative lights, 
which may be displayed between Thanksg:lving and 
January 10 only, all exterior lights must be 
approved in accordance with Paragraph 2(f)(i), 
above • 

~- The discharge of firearms w~thin the 
community is prohibited. The term "firearms" 
includes •a-Ba guns, pellet guns, and other 
firearms of a1l types, regardless of size. 

( g) Conciemnation of Common Area. 

In the event that all or any part of a Common Area shal.l 

be taken by an authority having the power of eminent domain, each 

mortgagee of a Unit which has requested notice from the Association 

and each Owner shall be notified by the Board within thirty (30) 

days after the Board has received written notice of the proposed 

acquisition or the proceeding. The Board shall have the exclusive 

right to handle, negotiate, settle and conduct all matters, 

proceedings and 11 tigation incident thereto. The Association shal.l 

repair, restore and, if reasonably feasible, replace the Common 
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Area taken unless seventy-five percent ( 75%) of the voting power of 

the Association present at a meeting cal.led for such purpose 

affirmatively vote not to repair, restore or replace said Common 

Area. Xf the Owners have elected as above provided not to repair, 

restore or replace the Common Area so taken or if the Association 

shall. repair, restore or replace the ColDll\on Area and in either 

event if there shall be any part of tha award or sRttlement in 

excess of the Association's total costs and expenses associated 

with such taking, includi.ng, without limitation, appraisal or legal 

fees, each OWner (including the Declarant ) shall be entitled to 

recei.ve subject to the rights of his mortgagees, an equitable share 

of such excess award or settlement. The equi.table share of each 

OWner wil.l be the amount determined by a court of competent 

jurisdi.ction, based upon what, in the sound judgment of the court, 

is fair, just, and equitable in the circumstances. The divi.sion 

may exclude some Owners all together and may give some Owners more 

than other Owners. Without intending to limit the considerations 

which may be relevant to the court's determ.1.nation of what is fair, 

just and equitable in the circumstances, it seems possible that if 

all of the common Area behind one group of Un.1. ts were taken and no 

other Units were affected, all of the excess award might possibly 

be divided among the OWners of the Units directly affected and no 

part of the award would be given by the court to any other Owners. 

(h) violation of Paragraph 2. 

If any OWner or Occupant requi.red to comply with the 

foregoing provisions of this Paragraph 2 is in violation of any one 
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of such provisions or of any Rule adopted by the Board, the 

Association may give written notice to such person setting forth 

the i1ature cf the violation. lf, within 15 days after the giving 

of such written notice, such violation has not been cured (unless 

more time is reasonably required and such person is acting with 

reasonable diligence to cure the violation), the Association, after 

approval by two-thirds' vote of the Board shall have the right, 

through its agents and employees, to enter upon any part of the 

Property where the violation exists and remove, all.eviate, or 

terminate said violation, or the Association shal1 have the right, 

through its agents and employees, to enter upon any part of the 

Property where the violation exists and remove, alleviate, or 

terminate said violation, or the Association sha11 have the right 

to obtain an injunction from any court having jurisdiction for the 

cessation of such violation. Any and all costs and expenses 

incurred by the Association, including reasonable attorney's fees, 

shal1 be added to and become part of the Assessment upon the lot 

owned by such Owner or occupied by such occupant: and the 

Assessment shali be payab1e immediately. The rights and remedies 

prov.ided for in th1.s subparagraph (h) are not exclusive. The 

Association shal1 have, in addition, (A) all other rights and 

remedies herein provided, including those contained ~n Paragraph 

5(j), thA Bylaws. and Rules, and (B) all rights and remedies that 

may now or hereafter exist by law or in equity. 
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3. INSURANCE; DAMAGE; CASUALTIES 

(a) Obligation to Maintain Insurance. 

(il Each Owner shall obtain and maintain in full 

force and effect insurance for his Unit against loss or damage by 

fire and other hazards, including extended coverage, vandalism and 

mal:lcious mischief, in an amount sufficient to cover the fu1l 

rep1acement costs of any repair or reconstruction of his Unit in 

the event of damage or destruction from any such hazard; such 

insurance may have a deductible clause in a reasonabJ..e amount 

($5,000.00 shall be considered a reasonable amount at the time this 

Declaration is filed for record) and may exclude excavation and 

foundation costs. 

(ii) The insurance required to be maintained by 

each OWner pursuant to this subparagraph 3(a) shall be governed by 

the following provisions: 

(A) All poli.ci.es shal.l be written with a 
company li.censed to do business in the 
State of Ohio and holding a rating of 
"AAA" or better by Bests' 
:tnsurance Reports or an equivalent 
rating service: 

(B) Each pol.icy shall name the Unit owner, 
the insurance trustee hereinafter 
provided for, and the holders of 
mortgages upon the OWner 's Unit, as 
their interests may appear; 

( C) A copy of each policy. together with 
proof of payment of the premium 
therefuJ:, sh~ll be de{>Osi. ted with the 
Associat.:lon; 

(D) Each pol.icy shall contain 
provision that it shail not 
"terminated without at least ten 
days' prior written notice to 
Association: 
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(E) Each policy of insurance sha11 
contain, if obtainable, a clause or 
endorsement providing in substance 
that the 1.nsurance shall not be 
prejudLc.:sd if the i~f'!Clureds have 
waived right of recovery from any 
person or persons prior to the date 
and time of 1oss or damage, if any. 

If an OWner fails to comply wi. th 

subparagraphs (1) and (ii) of Paragraph 3(a), above, th.

Association may, but shall not be obligated to, procure insurance 

on beha1f of such Owner. The cost of the premiWD shall be paid 

forthw1.th by the OWner and be an Assessment iaunedLately due and 

payabl.e. The fai.l.ure by an OWner to del:l.ver a copy of the required 

policy to the Assoc1.at1.on, together w1.th proof of payment, w1.ll be 

deemed to be a failure by that Owner to comply w~th all parts of 

Paragraph 3(a)(i) and (ii). 

( b) Insurance Trustee. 

(:l.) 'l'he Association shall enter i.nto an insurance 

trust agreement with a bank or savings association having offices 

i.n CUyahoga County, Ohio, and having at 1east Fifty Million Dollars 

($50,000,000.00) of total capital and surplus, herein called the 

"INSURANCE TRUS'l'EB. • The trust agreement may have such provisi.ons 

as the Board deans to be in the best interests of the Association 

and all OWners, but it i.s contemplated that the agreement wi.ll not 

be inconsistent w1.th the provisions of this Dec1aration. 'l'he 

Insurance Trustee shall be deemed to be the Insurance Trustett for 

each Unit OWner. The insurance proceeds payable on any loss under 

any policy reqaired to be maintained by an Owner pursuant to 

subparagraph 3(a) above, shall be endorsed over and paid to the 
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Insurance Trustee. The Insurance Trustee shall have no duties 

until funds are actually paid over to it, and shall not be liable 

for payment of premiums, for renewal, for the sufficiency of the 

polic1.es, or for the fa:llure to collect any insux-c:st•ce prvcaa.d::. 

'!'he l:nsurance Trustee shall have no obligation to inspect the 

property to determ~ne whether a loss has been sustained or to file 

any claim or claims against any insurer or any othe.r person. 

(ii ) The duty of the Insurance Trustee shall be to 

receive such proceeds as are paid and delivered to it and to hold 

such proceeds in separate trust for the benefit of each Unit OWner 

on behalf of whom the proceeds are paid, the OWner's mortgagees, 

and the Association. 

(iii) The separate proceeds of insurance received 

by the Insurance Trustee shall be disbursed as follows: 

(A) All expenses of the Insurance 
Trustee shall be first paid and the 
remaining proceeds, or such portion 
thereof as may be requ.ired for such 
purpose, shall be disbursed in 
payment of repairs and 
reconstruction as hereinafter 
provided. Any proceeds remaining 
after defraying the expenses of the 
Insurance Trustee shall be 
disbursed to the Unit owners on 
behalf of whom the proceeds were paid. 
If there is a mortgage lien or 
liens on the Unit, the remittance to 
the Owner thereof and his mortgagees 
shall be paid to them as their 
interests may appear. This is a 
covenant for the benefit of any 
mortycsyt=G cf a Unit '-'"d may be 
enforced by such mortgagee. 

( B) Any and all disbursements of funds 
to be made by the Insurance Trustee 
for repairs and restoration shall be 
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made in such amounts and to such 
persons as are set forth in a 
certificate for each payment signed 
by a person designated in writing by 
the Board. The Insurance Trustee sha1l 
not incur any 1l.abi1i ty tc a.9\y O!-mer ~ 
mortgagee or other person for any 
disbursements made by it pursuant 
to and in accordance with any such 
certificates. 

(cj Damage by Fire or Other Casualtv. 

( i.) Declarant will deliver a copy of the drawings 

and specifi.cations used to construct the Uni ts and Common Area 

improvements to the Association upon completion of such 

construction. The Association will make these available to Owners 

and their architects and engineers to prepare any repair and 

restorati.on drawi.ngs and specificati.ons required by this 

subparagraph. If any Unit shall be damaged or destroyed by fire, 

wind, casualty, act of God, vandalism, riot, intentional act, 

negligence, or malicious mischief, the OWner of the Unit shal:l 

promptly cause to be prepared such drawings and specifications as 

are necessary to enable the Unit to be repaired or restored to 

substantia.1ly the same or better condi ti.on as i. t was :in immediately 

pr~or to the occurrence of the damage or destruction. The owner 

shall deliver the drawings and specifications to the Board, which 

shall refer them to a competent architect or engineer for approval 

on behalf of the BOard. The approval of such architect or engineer 

shell not be unreasonably wi.t. .. .hGld and shaJ l be given if the 

drawings and specifica~ions provide for repair and restoration of 

the Unit as herein provided. If the architect or engineer 

disapproves the drawings and specifications, he shall state in 
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writing exactly and specifically in what respects he d:l.sapproves 

them and how they can be corrected. If the Board or its designated 

ar~hitect or engineer fails to act by a writing delivered to the 

owner within fourteen ( 14) days after the drawings and 

specifications are delivered to the Board, the drawings and 

specifications shall be deemed to be approved. 

(ii) Promptly after approval. of the Owner's 

drawings and specifications and after settlement of the insurance 

award, the OWner shall enter into a contract or contracts for 

repair and restoration of the Unit in accordance with the approved 

drawings and specifications. A copy of such contract or contracts 

shall be delivered to the architect or engineer previously 

designated by the Board to approve the drawings and speci.ficat1.ons • 

The architect or engineer shall, upon requisition for payment 

submitted to him by the Owner, issue cert1.ficates to the Insurance 

Trustee for payment of the :insurance proceeds to the Owner ··s 

contractors as the work of repair and restoration progresses. The 

certificates shall provi.de for payment of the insurance funds on 

the basis of the work and mater1.a1 performed and furnished: 

prov.ided, however, 'that in each .instance of payment prior to 

completion, the architect or engineer certify that the insurance 

proceeds which will remain after the payment requi.sitioned wil.1, in 

his reasonable judgment, be equal to or greater than the sum of (A) 

the cost of the work and material necessary to complete the repairs 

and restoration plus CB) ten percent ( 10%) of the cost of the work 

and material performed. Under no circumstances is the archi.tect or 
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engineer to be considered an insurer or guarantor of such costs. 

He is expected only to exercise his good faith judgment. The 

architect or engineer may, but shall not be obligated to, rely upon 

certificates as to the cost of completion and cost of performance 

submitted to him by the Uni. t Owner, the Unit OWner' s contractor, or 

the Unit Owner's architect. Any deficiency in insurance proceeds 

shall be paid by the Un:lt Owner. The 10% retention and any uther 

proceeds remaining after completion of the work shall be paid to 

the Owner upon certification of completion. 

(ii~) The Association may exercise either one of 

the two following options: 

(A) Cause the repairs and restoration to the 
damaged Unit to be done itself, in which 
case all insurance proceeds of the owner 
shall be made available to the 
Association, any deficiency in proceeds 
shall be assessed against the owner and 
the Owner's Lot as an assessment, and any 
excess insurance proceeds shall be 
payable to the Association; or 

( B) Purchase the Owner 's Lot and remaining 
Unit for a price equal to 85% of its fair 
market value immediately before the 
occurrence of the casualty, as such value 
is determined by an M.A.!. appraiser 
selected by the Board, ~n which case all 
insurance proceeds shal.l belong to the 
Association. All mortgage, tax and other 
liens against the premises shall be 
deducted from said purchase price. The 
Owner shall convey fee simple title of 
the Lot and Unit to the Association upon 
tender of said purchase price (less the 
l!~nA) to the Owner. 

The Association shall be entitled to 
specific performance to enforce this 
right: 

upon the occurrence of any one of the following circumstances: 
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(A) The OWner of a damaged or destroyed Unit 
shall have failed to furnish drawings and 
specifications for the repair and 
restoration of the damaged Unit to the 
Board within 120 days of the occurrence 
of the casualty: 

(B) The Owner submits drawings ana 
specifications for repai.r and restoration 
to the Board wi. thin the requ.ired ninety 
(90)-day period, but thereafter fa~ls to 
cause reasonably acceptabl.e rev:l.sed 
drawing~ and specifications to be 
furni.shed to the Board within twenty-one 
( 21) days after being advised of requ:Lred 
revisions: 

( C) The Owner of a damaged or destroyed Un:l. t 
shal1 have failed to enter into an 
agreement for the repair and restoration 
of the Unit and shal.l have :railed to 
CODlll\ence the work required to repair and 
restore the Unit withi.n sixty (60) days 
after approval. of the Owner's drawings 
and specificat~ons; 

( D) The Owner of a damaged or destroyed Unit 
shal.l have failed to complete 
substantially the repair and restoratLon 
of the Unit within one hundred n:lnety 
( 190) days after he shall. have commenced 
the work of repair end restoration, pl.us 
such additional time as shall equa1 any 
delays caused by shortages of material, 
labor disputes, addi.tional casualties, 
and other matters beyond the reasonable 
control of the Owner [exceptLng matters 
rel.ating to the OWner's shortage of 
money]. 

The ti.me periods set forth in parts ( C) and ( D) above shall be 

extended by the time of delay caused by non-sett1ement of the 

insurance reward, shortage of materiai, strikes, acts of God, and 

other reasons beyond the Owut:r' s reasooable control • 'l'ne rights, 

options and remedies set forth in this Paragraph 3(c)(i.:1i) shall be 

in addition to all rights, options and remedies set forth elsewhere 

herein for a default by an Owner. 
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(iv) In no event sbali any insurance proceeds be 

payable to an Owner if the OWner fails to comply with his 

obligations set forth in this Paragraph 3(c). 

(v) Anyth1.ng herein tu 

notwithstanding, if the aggregate amount of the estimated costs of 

repairing any damage to any Unit J..s less than $25,000, the 

insurance proceeds sh.all ba paid di:rectly to thA OWner of the Unit, 

and Ms mortgagee, i.f any,. and not to the Insurance Trustee. The 

OWner shall, however, proceed promptly to repair the damage in a 

good and workmanlike manner and restore the Unit to the condition 

it was in immediately before the occurrence of the damage. 

(d) Waiver of Subrogation. 

Each Owner and Occupant as a condition of accepting title 

and possession, or either one of such, of a Unit, and the 

Association agree, provided such agreement does not invalidate or 

prejudice any policy of insurance,. that i.n the event any part or 

parts of the Property (including the Units thereon), or the 

fixtures or personal. property of anyone located therein or thereon 

are damaged or destroyed by fire or other casualty that i.s covered 

by the insurance of any Owner, Occupant or the Association, or by 

the .lessees and subl.essees of any one of them. the rights if any of 

any party against the other. or against the employees, agents, 

li.censees or invitees of any party, w:lth respect to such damage or 

destruc~ion and w!th respect to :ny ioss resulting therefrom, are 

hereby waived to the extent of the coverage of said insurance. 
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4. PARTY WALLS 

(a) General Rules of Law to Apply. 

Each wall wn1ch is built; as a part of the criginal 

construction of the Uni ts upon the Property and p1aced on the 

divid:ing line between the Lots, used to separate one Unit from 

anatheL"-, or used as structural. suppt:>rt by a Dominant Unit in 

respect to its Servient Unit [see Paragraph 2 ( d)] shaJ.l const.i tute 

a party wall and, to the extent not inconsistent with the 

prov:isions of this Paragraph, the general ru1es of law regardi.ng 

party walls and l.iabili ty for property damage due to negli.gence or 

w1i1£ul acts or omissions sha11 apply thereto. 

(b) Sharing of Repair and Ma:intenance. 

The cost of reasonable repair and maintenance of a party 

wal.l shall be shared by the owners who make use of the wa1l in 

proportion to such use. 

(c) Destruction by F:ire and Other Casualty. 

If a party wall is destroyed or damaged by fire or other 

casualty, any Owner who has used the wall shal.l restore it, and if 

the other OWners thereafter make use of the wall, they shall 

contribute to the cost of restoration thereof in proportion to such 

use without prejudice, however, to the right of any such Owner to 

call for a larger contribution from the other under any rule of law 

regarding ii.abil.i.ty for nagligc."lt or !ntentjonal acts or omissions. 

(d) weatherproofing. 

Notwithstanding any other provisions of this Paragraph 4, 

an Owner who by his negligent or intentional act causes the party 
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wall to be exposed to the elements shall bear the who1e cost of 

furnishing the necessary protect~on against such e1ements. 

( e) Right to Contribution Runs with the Land. 

The right of any OWne:r to contribut.i.on :trom any utb~:;;

Owner under this Paragraph 4 sha1l be appurtenant to the Land and 

shall pass to such OWner's successors in title. 

(f) A~bitration. 

Any dispute, controversy or claim arising concerning a 

party wall, or under the provisions of this Paragraph 4, shall be 

settled by arbitration in accordance with the rul.es of the American 

Arbitrati.on As~iation then in effect, and judgment upon the award 

rendered by the arbitrator(s} may be entered in any court having 

jurisdiction thereof • 

5. DUTIES AND POWERS OF THE ASSQCIATION 

(a) Unit Maintenance. 

( i) Except repairs necessitated by i.nsurable 

casualties the Association shal1 maintain and keep in a state of 

good repair and condition the exterior of all Units, incl.uding, but 

not limited to, the roofs, the painting, repairs due to 

deterioration, window cleaning, gutter cleaning and repairs, the 

structural wa1ls and structural :framing, the foundations, and such 

other types of maintenance and repair of the exterior and structure 

as is determined by the Board to be desirable. The Association 

may, also, maintain, repa1r, and replaoa such other part9 of the 

UnJ.ts as Members holding 66 2/3% of the vcting power of the 

Association direct at an Associa-tion meeting or in a writing signed 

by Members holding such voting power. 
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(ii) If the need for maintenance, repair or 

replacement of a Unit occurs as a result of any negligent act or 

omission of an Owner or occupant or any agent, employee, contractor 

or invitee of an OWner or Occupant, the Association may perform and 

pay for the cost of said maintenance, repair or replacement if the 

OWner or Occupant or any agent, employee, contractor or invitee of 

an owner or Occupant fails to perform and pay for it, in which 

event the cost thereof shall be added to and become part of the 

Assessments to which such Owner's or Occupant's Lot is subject and 

shall be immediately payable. 

(b) common Areas Maintenance. 

Except as expressly provided to the contrary in thi.s 

Declaration, the Association shall maintain the Common Areas and 

all facilities thereon in a clean, safe. neat, healthy and usable 

condi ti.on, and in good repair, and shall promptly make all 

necessary repai.rs and replacements. If the need for mai.ntenance, 

repair or replacement occurs as a result of any negligent act or 

omission of an Owner or Occupant or any agent, employee, contractor 

or 1.nvi tee of an OWner or Occupant, the Assoc1ation may pay for the 

cost of said maintenance, repair or replacement ~f the owner or 

Occupant fails to pay for it, in which event the cost thereof shall 

be added to and become part of the Assessments for which such Owner 

shall be liabl.e and to which such Owner's or Occupant' a Lot is 

subject and shall be immediately payable. 
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(c) Lines. 

The Association shall keep, maintain in good condition, 

repair, and replace ~f nACessary all Lines located in the Common 

Areas. Notwithstanding the above, if maintenance, repair or 

replacement of a L.ine in the Common Areas is necessitated by reason 

cf any intentiona.l or negligent act or omission of an OWner or 

occupant or any agent, employee, contractor, or invitee or an OWner 

or Occupant, the Association may, but shall not be obligated to, 

make the repair or replacement, in which event the cost thereof 

shall be added to and become a part of the Assessment for whi.ch the 

OWner shall be liable and to whi.ch such Owner's or Occupant's Lot 

is subject and shall be immediately payable. 

(d) Lawn Maintenance. 

In addition to maintaining the Common Area, the 

Association shall maintain as a common expense of the Association: 

(i) the l.awns, if any, on each Lot; 

(ii) all shrubs and landscaping on a Lot put in by 
the Declarant or the Associat:ion: and 

(iii) all shrubs and landscaping on a Lot Put in by 
an OWner where the Association did not require the 
Owner to maintain such shrubs and landscaping as 
a condition to the installation. 

I: f the need for extra maintenance or repair of a lawn is caused by 

the intentional or negligent act or omission of an Owner or 

Occupant nr any agent, employee, contractor or invitee or an Owner 

or Occupant, the cost of such extra maintenance and repair shall be 

added to and become part of the Assessment for which the Owner 

shall be liable and to which such owner• s or Occupant's Lot is 

subject and shall be immediately payable. 
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(e) Drivewavs. 

(1.) 'l'he Associ.ation shall. repair and replace 

driveways appurtenant to each Unit as a common expense unless the 

repair or replacement is attributabl.e t:o the cs.:it or r.cg1!gen~.J:' of 

the Unit OWner or the Unit OWner's i.nv:itees. Drippings of car 

fl.u:l.ds and spills of petroleum substances, salts, or other pavement 

deter:l.orati.ng substances upou a driveway will be deemed to be an 

act of the Unit OWner causing the need for repair or repl.acement by 

the Unit OWner. 

(ii) The Association, at i. ts discretion, may provide 

for snow removal from driveways appurtenant to each Unit as a 

co111111on expense. Failure of the Associati.on to cause snow to be 

removed from Un1.t Owner driveways wil.l not result in liabili.ty on 

the part 0£ the Association, its trustees, officers, employees or 

agents. 

(f) ~axes and Assessments. 

( 1.) The Association shall. pay all taxes and 

assessments levied against the Common Areas and the improvements 

thereon. Since the value and cost of the Lots will. include the 

Lots' proportionate shares in the COIDlllon Areas, if feasible, the 

Association wi1l seek to have the county Auditor place a nom~na1 

va1ue on the Co1111110n Areas. Taxes and assessments on the COmmon 

Areas wil1 be a common expense, but may be assessed and collected 

as part 0£ the common expenses or in the ma."1..~~T provided below. 

(ii) If the County Auditor should place a value, 

other than a nominal value, upon the Common Areas in addition to 
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the tax value pl.aced on each Lot, the Association, in 1.ts 

discretion, may al.low each Unit OWner to pay its prorata share of 

the real estate taxes and assessments ("TAXES") levied against the 

Common Areas as hereafter provided. A Unit Owner's prora~a share 

will. be the same as the Unit Owner's share of the Common Expense, 

that ~s one over the tota1 number of Lots. If the Association 

elects to provide for common Area Tax payment:s by separate pa~'!!!ent. 

the payment by each Owner shall be made to the Association at least 

ten (1.0) days before the last day the Association's tax payment may 

be made to the County Treasurer without penalty. The Association 

shall deposit and hol.d such payments in a separate escrow, or trust 

account, as agent for each Unit Owner making payment, and shall pay 

over the aggregate of the payments so made to the County Treasurer 

before the tax collection delinquent date. Any such tax funds 

col.lected by the Association in excess of the Taxes actuall.y 

required to be paid on the common Areas shal.l be refunded forthwith 

to the Unit Owners making payment in proportion to their payments. 

'rbe Associati.on may, by ru1e, require the Unit Owners to make their 

common Area tax payments to it, as agent. in equal monthly 

installments throughout the six months preceding the date set by 

the County for collection, on the basis of the Taxes which the 

Association reasonably estimates will become due at the next 

succeeding County collection date. If any special assessments may 

be paid on an installment basi.s over a pe.ilud of •• ,..a,...a .Z'-___ , 
~he 

Association shall. elect to pay such assessment on the installment 

basis, unless the Owners of all Lots vote to pay the entire 

33 



J. 
( 

' 

VOL. q~-06S82 PAGE 43 

assessment :forthwith, on a non-install.ment basis. Instead of 

having checks made payable to the Association, the Association may 

hav~ each Unit OWner mak~ his check for his share of the Common 

Area Taxes payable directly to the order of the County Treasurer 

and deliver his check(s) to the Association. The Association ~n 

turn would then deliver all such checks in kind to the County 

Treasurer. The purpose of the foregoing is to attempt to provide 

to the Unit Owners the federal and state income tax benef'i ts 

accruing to taxpayers for payment of property taxes. The 

Association may, in its discretion, use any other procedure that 

will assist the Unit Owners in rece~ving tax benefits that may be 

available to them. 

(g) Common Area Utilities Billed to units. 

If a utility service, such as electricity or water, is 

used for the benefit of a Common Area, but is furnished from one 

Unit and metered as part of the service provided to the Unit, the 

Association will pay to the OWner of the Unit the fa1.r and 

reasonable part of the Unit Owner• s bill for such common Area 

services; provided a like situation does not exist with all Units. 

The burdened OWner will have the right to offset this charge 

against his or her Assessment. For example, street pol.e lamps may 

be connected to some Unit Owners' meters; but other Unit Owners may 

not have street lights connected to their Unit meters. In such a 

case, payment would have to be made to the Un~t OWners who have 

street lamps connected to their Unit meters • i: f, however, all Unit 

owners should have a street pole lamp connected to their Unit 

meters, no payments by the Association woul.d be necessary. 
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( h) Insurance. 

(i) The Association shall obtain and keep in full 

force and effect a comprehensive policy of publ.ic liability 

ins~~anoc covering ~11 of the Common Areas, insuring the 

Associ.ation and all. owners and occupants ( if possible) in an amount 

not less than $1,000,000 from and against all claims for personal 

i.njury and/or property damage arising out of a single occurrence on 

the common Areas due to any negligence, act, or fail.ure to act by 

the Association. 

( ii.) The Associ.ati.on may but shall not be obligated 

to obtain and maintain such additional and other insurance as it 

deems desirabl.e: provided that the Association shall not obtain or 

maintain hazard insurance on a Un.1.t unless the Unit is owned by the 

Association, or unless the Association obtains it on behalf of an 

Owner who failed to obtain the insurance such OWner was obligated 

to obtain. Notwithstanding the foregoing, the Association may 

recommend to all owners that they procure casualty (or hazard) 

insurance on their Units with the same insurance company so as to 

avoid conflicts among di.fferent insurance companies as to the 

amounts payable by each insurance company where a single casualty 

has caused damage to the properties of different Owners. 

Examples of other types of 1.nsurance which the 

Association may obtain are the following: 

(A) Property insurance insur:ing facilities 
and other :i.mproveme1it.:i, nor.::o::l1y insure".1. 
in the Common Area owned by the 
ASsociation, affording protection against 
loss or damage by fire, vandalism, 
malicious mischief, and other hazards 
covered by the standard extended coverage 
endorsements: and 
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( B) Fidelity coverage to protect against 
dishonest acts on the part of officers, 
directors, trustees and the employees of 
the Association and all others who 
h~~dle, or e~A responsible for handling 
funds of the Association. 

( 1.) Management. 

The Association shall provide the management and 

supervision for the operation of the Common Area and faci1ities. 

The Association shall maintain such policies, programs and 

procedures as it deems necessary or desirable to fully implement 

this Declaration and may, but shall not be required to: 

( i) Adopt rules with respect to the use of the Common 
Area by Owners, Occupants and guests; 

(ii) Engage and supervise employees and agents, 
including without limitation attorneys, accountants 
and consultants, maintenance firms and contractors; 

(iii) Delegate all or a portion of its authority and 
management responsibilities to a manager, managing 
agent, or management company. Such de.legation 
may be evidenced by a management contract which 
prod.des for the duties to be performed by the 
managing agent and for the payment to the agent 
of a reasonable compensation. 

C j) Enforcement. 

( 1) The Association shall have the power and 

authority to and shal1 take all actions reasonably necessary to 

carry out its obl.:l.gations under this Declaration and to enforce all. 

0£ the covenants and restrictions contained in this Declaration. 

Sue.~ r~ghts shall include, without limitation, the right to issue 

fines in amounts established by the Board for violation of any 

provisions of this Decl.aration or any Rule, and, through its agents 

and employees, to enter upon any part of the Property where a 
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violation of any of the provisions of this Declaration exists and 

remove, alleviate, or terminate the violation, and tha right to 

obtain an injunction from any court having jurisdiction for the 

cessation cf such v!ol~tion. Fines issued for vi.o1ation of this 

Declaration or any Rule and all costs and expenses incurred by the 

Association, including reasonable attorney's fees incurred in 

connecti.on with enforcement and collection of fines, costs and 

expenses, shall be added to and become a part of the Assessment 

upon the Lot owned or occupied by the violator; and the Assessment 

shal1 be payable immediately. A lien for such amounts may be fi.led 

against the Unit with the Cuyahoga County Recorder. 

(1.i) The Association shall have the power, right 

and author! ty to suspend the voting rights of an Owner for any 

period during which any fine or Assessment against his or her Lot 

remains unpaid; and for a period not to exceed 360 days for any 

infraction of the covenants, restrictions, or conditions of this 

Declaration and for any infraction of the Association's rules and 

regulations. 

(.iii) The Association shall have the power, right 

and authority to make Assessments, file liens for the non-payment 

of Assessments, and collect and authorize the collection of 

Assessments by legal and equitable actions, including foreclosures 

of its Assessment liens. 

(iv) The enforcement rights and remedies contained 

in this subparagraph (j) are not exclusive. The Association shall 

have all other powers, rights and authorities granted it herein, 

under the Ohio not-for-profit corporation law, in its Articles of 

Incorporation and Bylaws, and in law and at equity. 
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(k) No Encumbrance on Common Areas. 

Except as expressly permitted herei.n, the Association 

shall not grant a mortgage or any interest of any k~nd whatsoever 

in any part of the common Areas without the prior wi1ttan ccnsent 

of every owner in the Association and of every person holding a 

bona fide mortgage of record in every Lot. 

( l) Arohi tectura,! Control Comm.i ttee. 

The Board shall have the right, but shall not be 

obligated, to appoint an Architectural Contro1 Committee composed 

of one or more persons to review plans and specifications submitted 

to the Board pursuant to Paragraphs 2(£) (i:U) and 3(c) and to 

perform such other duties as are specified by the Board. The 

Architectural control committee shall make recommendations to the 

Board, which the Board may accept or reject, in whole or in part. 

(m) Board or Association 

Wherever this Declaration or the Bylaws provides that a 

thing or act is to be done, approved, autbori.zed, or consented to 

by the Association, the provision shall be deemed to mean that the 

thing or act sha11 be done, approved, authori.zed, or consented to 

by the Board. unl.ess the context otherwise requires (for example, 

a c1ause saying the Association shal1 pay for a particu1ar thing) 

or a thing or act which must, by law or express language herein, be 

done or performed by a vote of the AssociatLon's membersh~p. 

(n) Powers 

The Association, acting through its Board and Officers, 

shall have all powers and authority reasonably necessary to carry 
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out i.ts dut:J.es herein set forth and to enforce the terms and 

provi.sions 0£ this Declaration and the Bylaws. Its powers include, 

~itho~t l~m!tatio~ All power stated herein and in the Bylaws, the 

power to pr()lllulgate Rules and enforce the same, the power to 

establish and collect fines and make special assessments against 

OWners and Occupants who violate any provisions of the Declaration, 

Bylaws or Rales, and the power to file liens against Units whose 

Owners or Occupants violate a Rul.e or provision of the Declaration, 

Bylaws or Rales. The Association shall, further, have the power 

and authority to take such actions as it, in its discretion, deems 

desirable to assure compliance on the Property with al.l applicable 

municipal, county and state building, zoning, safety and fire codes 

and reguiations, and with all appl.icable federal laws and 

regul.ations. 

6. MEMBER$HIP AND VOTING RIGHTS 

(a.) '1eft'Mrship. 

Every OWner of a Lot which is subject to this Declaration 

shall. be a member 0£ the Association. Membership shall be 

appurtenant to and may not be separated from ownership of any Lot 

subject to th:J.s Declaration. Declarant shall be a member during 

the Development Period whether or not Declarant owns a Lot. 

(b) Voting Rights. 

The Association shall have two classes of voting 

membership until the end of the Development Period: 

Cl.ass A: Cl.ass A Members shall be all Owners. Each 
Owner shall. be entitled to one vote for each 
Lot owned. When more than one person holds an 
interest in any Lot, all. such persons shall be 
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Members. The vote for such Lot shall be 
exercised as they determine, but in no event 
shall more than one vote be cast with respect 
to any Lot. 

Class s: The Class B ~r shal J be the Declarant. 

., .. 
(a) 

Declarant shall be entitled to seventy-three 
(73) votes plus one vote for each Lot owned by 
Declarant. The Class B Membershi.p shal.1 cease 
at the end of the Devel.opment Period. 

COVENANT FOR MAINTENANCE ASSESSMENTS 

Creation of the Lien and Personal 
Obligation of Assessments. 

The Declarant, for each LOt owned within the Property, 

hereby covenants, and each owner of any Lot by acceptance of a deed 

therefor, whether or not it shall be so expressed in such deed, i.s 

deemed to covenant and agrees to pay the Association: ( 1) 

Assessments made against Lots and Owners thereof due to some act or 

fai1ure to act, as provided in various part of thi.s Declaration 

[see, £or examp1e, Paragraphs 2(h)( ix), 5(a), 5(b), S(c), 5(d), 

5(e), S(j), end S(n)]: (ii) regular annual Assessments or charge$, 

provided for in this Paragraph 7: and ( i.ii ) special Assessments for 

capita1 improvements, also provided for in this Paragraph 7. All 

Assessments, together with interest, costs, late charges, and 

reasonable attorney fees, sha11 be a charge on the land and shall 

be a continuing lien upon the Lot against which each Assessment i.s 

made. Each Assessment, together with interest, costs, late 

charges, and reasonable attorney fees, shall also be the personal 

obligation of the Person who was the Owner of such Lot at th~ tim& 

when the Assessment fell due. The personal obligation for 

delinquent Assessments shall not pass to his successors in title 
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unless express1y assumed by them; but the Lot shall continue to be 

liable for payment of the Assessment. 

(b) PurpQse of Assessments. 

The Assessments levied by the Association shall be used 

to operate and maintain the ASsociation, to promote the recreation, 

health, safety and wel.fare of the owners and Occupants in the 

Property, to perform the maintenance provided for in this 

Declaration, to enforce the covenants and restrictions of this 

Declaration, and to otherwise comply with this Declaration, the 

Articles, and the Bylaws of the Association and carry out the 

duties of the Association. 

(c) Spegial Assessments fgr Capital Improyements. 

'l'he ASsociation may levy, in any Assessment year, a 

special Assessment applicable to that year only for the purpose of 

defraying, in whole or in part, the cost of any construction, 

reconstruction, repair, or replace111ent of a capital improvement 

upon the Property, incl.uding fixtures and personal property related 

thereto, PROVIDED THAT any such Assessment shall have the assent of 

two-thirds (2/3) of the votes of each the Class A Members who are 

voting in person or by proxy at a meeting duly called for this 

purpose and the affirmative vote of Declarant, if Declarant owns a 

Lot. If Decl.arant does not own a Lot at the time a vote :ls taken 

for a capital. improvement expend! ture, Declarant shall not be able 

to vote in respect to such expenditure. capi.tal expenditures wh1.ch 

may be paid out of Association revenues shall. not require a vote of 

the membership. This clause is intended to cover only a special 

assessment made for a special or extraordinary, capital 
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expenditure, ina particular year, in addition to the Association's 

regular annual Assessments. 

(.,) Noti(;.Ji1 and Quor\llll for any Action 
Authorized Under Subparagrap!i \c}. 

Written notice of any meet:l.ng of Members called for the 

purpose of taking any action authorized under subparagraph (c) of 

this Paragraph 7 shall be sent to all. MAmbers not less than th:l.rty 

( 30) days nor more tban sixty ( 60) days in advance of the meeting. 

At the first such meeting cal1ed, the presence of Class A Members 

or of proxies from ciass A Members entitled to cast two-thirds 

(2/3) of all the votes of the Class A Members shall constitute a 

quorum. If the required quorum of C1ass A Members is not prese"lt, 

another meeting may be called subject to the same notice 

requirement, and the required quorum Class A Members at the 

subsequent meeting shall be one-half of the required quorum at the 

preceding meeting. No such subsequent meeting shall be he1d more 

than 60 days fo1lowing the preceding meeting. 

(e) Uniform Rate of Assess~. 

Both annual and spec~al. Assessments must be fixed at a 

uniform, that .:ls, equal, rate for all Lots whether owned by 

Declarant or any o'ther OWner, and may be collected on a monthly 

basis or such other basis as the Board designates. 

< f) Date of eommencement of AMUal 
Ass@gs111ents; Due Dates. 

The annual. Assessments provided for herein shail commence 

aa to all. Lota on the first day of the month following the 

conveyance of any Lot on wh.ich a Unit is constructed to an OWner 
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other than a Declarant. The first annual Assessment shall be 

adjusted according to the number of months remaining in the 

calendar year. The Board shall fix the amount of the annual 

Assessment against each Lot at least 30 days in advance of each 

annua1 Assessment period, but failure of the Board to fi.x the 

amount of the Assessment within sai.d 30-day period shal.l not 

rel.ieve the Owners from paying the Assessment when established by 

the Board. If the Board shall fail to fix the annua1 Assessment 

for any new year. the annual Assessment for the preceding year 

shall continue to be paid by the Owners until the Board determi.nes 

the Assessment for the new year. The Board may increase or 

decrease the annual Assessment in the course of a year for sound 

business reasons. Written notice of the annual Assessment and 

revisions thereof shall be sent to every OWner subject thereto. 

The due dates shall be established by the Board. 

(g) Asse§sment Certificates. 

The Association shall, upon written demand, and for a 

reasonable charge, furnish a certificate signed by an officer of 

the Association setting forth whether the Assessments of a 

speci.fied Lot have been paid. A properly executed certi.ficate of 

the Association as to the status of Assessments on a Lot is binding 

upon the Association as of the date of its issuance. 

(h) Effect of Nonpayment of A§sessments; 
Rpw&Uie& of tha A~ecciat!on. 

Any Assessment not paid within 30 days after the due date 

shall. bear interest from the due date at the rate declared by 

National City Bank (of Cleveland) from time to time to be 1 ts 
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"prime," plus three points; PROVIDED THAT if such rate of interest 

should be usurious, then the rate shall be the highest rate that 

may be charged without being usurious. Each unpaid Assessment 

shall, further, bear, i.n addi 'Cion to .1.ntarest , a J.ate cha!"ge, 

determined by the Board, if not paid within a ti.me established by 

the Board. The Association may bring an action at law against the 

OWner personally obl~gatad to pay the AsseRsment. The Association 

shall also have a lien on such delinquent owner's Lot(s) in the 

amount of the delinquent assessment, which shall. incl..ude the late 

charge, interest, and all estimated costs of collection and 

foreclosure ( "ASSESSMENT LIEN" ) • If the Associ.at:Lon deems it 

advisable, it may file an Affidavit of Assessment Lien, pursuant to 

O.R.c. §5301.252, with the Cuyahoga County Recorder setting forth 

the name of the delinquent Owner, a description of the Lot, the 

amount of the delinquency (late charges, interest and estimated 

costs of collection), and such other facts as may be necessary to 

show of record the Association's lien upon and interest in the Lot 

which was created upon the failure of the Owner to pay the 

Assessment on time. 

The Association may foreclose the Assessment Lien against 

the delinquent Owner's Lot(s), whether or not an Affidavit of 

Assessment Lien has been filed for record. No Owner may waive or 

otherwise escape liability for the Assessments provided for herein 

by nonuse of the CUilui"tun Ara~ er aba.~don_~nt of his Lot. 

Each OWner, by acceptance of a deed conveying a LOt to 

hini or her, hereby irrevocably appoints the Association, and its 
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agents, his or her attc•rney-in-fact, coupled with an interest, to 

sign a mortgage in favor of the Association to establish a mortgage 

lien upon the OWner' s Lot in an amount equal to the Assessment 

Lien. Such appointment i.s for the purpose of assuri.ng that: 'the 

Association• s Assessment I.:f.en may be filed and establ.ished of 

record in the event there are any difficulties in obtaining a 

recordation of the lien. 

The remedies provided for in this Paragraph 7(h) are in 

addition to any and all other remed:les given by this Declaration to 

the Association against a Unit Owner who defaults under his or her 

obligations under this Dec1aration and in addition to the rights 

and remedies 0£ the Association under ARTICLE XII of the Bylaws of 

the Association. 

(i.) Spbordination of !he Lien to Institutional 
Mortgages. 

The Assessment Lien provided for herein (including the 

recordat.f.on thereof ) shall be subOrcJinate to the lien of any bona 

fide first mortgage existing of record granted to an Institutional 

Mortgagee on "the Lot before the accrual of the Assessment Lien. 

Sale or trans£er 0£ any Lot shal1 neither affect the Assessment 

Lien on the OWner's Lot or the owner's personal obligation to pay 

the Assessment t.ien. However, the sale or transfer of any Lot 

pursuant to foreclosure by the holder of a bona f:l.de first mortgage 

gra.~tcd to an Institutional Mortgage shall extinguish the 

Assessment L:l.en as to assessments which become due after the 

recording of such first mortgage and prior to such sale or 

transfer. No such sale or transfer shall reli.eve the Lot £rom 
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liability for any Assessments thereafter becoming due or from the 

lien thereof: and the proceeds of any forecl.osure sale in excess of 

real estate taxes, court costs, and the fi.rst mortgage indebtedness 

shall. be payable to the Association to the extent o:t the Assessme.i-1t 

Lien. As provided above, the foreclosure by the holder of a bona 

fide first mortgage granted to the hol.der of en Institutional 

Mortgage shall not relieve the p~xsons who owned the Lot when the 

Assessment came due from personal liabi.lity for the Assessment: 

that is, such OWners shall remain personally l.iab1e for the 

Assessment even i.f the lien thereof shoul.d be wiped out during the 

mortgage foreclosure proceeding. 

(j) Non-Li8bility of [Oreclosure Sale Purchaser 
for Past Pue eommon EapenS@§ • 

If any purchaser at a judicia1 foreclosure sale or the 

holder of a first mortgage granted to an Institutional. Mortgagee 

acquires a Lot as a result of foreclosure of such first 1110rtgage 

or of the acceptance of a deed i.n lieu of foreclosure, such holder, 

its successors and assigns, shall not be liable for the assessments 

levied against such Lot prior to the acquisition of the Lot by such 

holder, its successors and assigns. Any unpaid part of the 

ABsessments shal.l, however, be deemed to be common expenses and 

sha1l be assessed and levied against all of the Lots, includi.ng the 

Lot foreclosed. 

(k) Disoute as to Assessment AJ!!ount. 

Any Owner who believes that fines or assessments levi.ed 

agai.nst him or his LOt, or for which a certificate of li.en has been 

fi.led by the Association, have been i.mproperly determined may bri.ng 
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action in the Common Pleas Court of Cuyahoga county, Ohio, for "' .... _ 
discharge of all or any portion of such lien. 'l'his shall be the 

sole remedy of .sn Cw~Gr ~ho df$putes a fine or an assessment. 

Under no circumstances may an Owner fail to pay a fine or an 

assessment simply because the Owner believes it .f.s in error. The 

Owr.er 's remedy shall be to discuss it with the Board or the 

Officers of the Association and to file an action in the Cuyahoga 

County common Pleas Court for a declaration of his rights or the 

propriety of the fine or assessment. Notwithstanding the 

occasional use of both the words fine and assessment, the word 

"assessment" means both a fine and an assessment. 

8. GENERAL PROVISIONS 

(a) Enforcement. 

The Declarant during the Development Period, the 

Association, and any owner (including the Declarant), shall have 

the right to enforce, by any proceeding at law or in equ:l.ty, the 

restrictions, conditions, covenants, reservations, liens and 

charges now or hereafter imposed by the prov1s1ons of this 

Declaration. All remedies specified in this Declaration shall be 

non-exclusive and in addition to any other remedies avai1able in 

law or eq-'1i ty. Failure by any person to enforce any covenant or 

restriction herein contained shall not be deemed a wa1ver of the 

right to de f;O therl?J'lfter. 

(b) Headings. 

'l'he heading to each paragraph and each subparagraph 

hereof is insexted only as a matter of convenience and reference 
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and in no way defines, limits or describes the scope or intent of 

this Declaration nor in any way affects this Declaration. 

{ c j ?lytices. 

Any notice required by this Decl.aration or the Bylaws to 

be given by or to the Association or any OWners, shall. be i.n 

writing •nd may be gi.ven ( i) to the Associati.on (A) by mailing such 

notice by registered or certified mail, return receipt requested, 

postage prepaid, to the Statutory Agent of the Association at his 

(or its) address on file with the secretary of State of the State 

of Ohio, or to the resident address of the President of the 

Association, or (B) by personal.ly delivering such notice to the 

address of said Statutory Agent or to the residence of the 

President; and (ii) to an Owner (A) by mail.ing the notice by 

registered or certified mail, return receipt requested, postage 

prepaid, to the resident address of the «Mner, or (B) by placing 

the notice upon or beneath 1:he front door of ~e Owner's Unit or 

otherwise leaving it at the OWner•s Unit. Notw:ithstanding the 

foregoing, any owner may specify by notice a postal address other 

than his resident postal address as the p1ace to wh:ich not.ices sent 

by mail may be sent to him (or her) and notices delivered to such 

address shall be deemed to have been properly g1.ven to such Owner 

on the date of delivery or refusal to accept delivery. Likewise, 

the Aa::cc.!atfon, by notice to the Owners, lllay specify an address or 

place, other than that specified herei.n, for service of notice on 

the Association. 
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( d} Amendment • 

(i) Subject to the provisions of item (iii) below, 

th!~ Dec1aration may be amended by an instrument signed, in the 

manner provided in R.C. 5301.01 for signing deeds, by Members 

holding at the time the amendment is recorded, sixty-six and two-

thirds percent (66 2/3%) of the voting power of the Association. 

Every amendment must, al.so, be signed, in the same manner, by the 

holders of all bona fide mortgages of record granted to 

Institutional. Mortgagees against any part of the Property. No 

amendment shall be effective unti1 it is fi.led for record with the 

CUyahoga County Recorder. Notwithstanding anything in this 

subparagraph ( d) to the contrary, the easements and rights set 

forth in Paragraphs 2(a), 2{c), 2{d), and 2(e} of this Declaration 

shall be perpetual and no amendment or termination of 1:he 

provisions of said Paragraphs 2(a), 2(c), 2(d), and 2(e) shall be 

effective un1ess said amendment or termination is executed by all 

of the Owners and by the holders of bona fide nortgages of record 

against any part of the Property. J:n addition, Paragraphs 2(d) and 

2{e)(iii) of this Declaration sha1l not be amended or the effect 

thereof termi.nated unless the amendment or termination is executed, 

in form for recording, by Declarant, during the Development Per:f.od. 

(ii) Subject to the provisions of item (1.ii) 

below, anything herein to the contrary notwithstanding, during the 

Development Period, whether or not Dec1arant owns any Lot witbi.n 

the Property. Declarant may amend the Declaration from time to 

time, without the consent of any other person, by filing an 
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amendment, signed by Declarant on1y, in the Office of the Recorder 

of Cuyahoga County: PROVIDED, HOWEVER, that the size and 1ocation 

of a Lot which is owned by someone other than Declarant, may not 1>e 

changed without the written consent of such Owner; and PROVIDED, 

FURTHER, that the manner in which assessments are fixed in 

Paragraph 7(e) shall not be changed except by an aweradauent made in 

accordance with part (i) of this Paragraph 8(d). 

(1.ii) This Declaration may be terminated and the Property 

removed from the provisions of this Declaration only by a writing 

to that effect signed in the manner provided in R.C. 5301.01 for 

signing deeds, (A) by Members holding, at the time the instrument 

is recorded, 100% of the voting power of the Association (B) by all 

holders of all bona fide first mortgages granted to Institutional 

Mortgagees against any and all parts of the Property, and (C) by 

the Mayor of the City of Brecksville who shall sign upon authority 

of a resolution adopted by the City Council. The instrument of 

termination shall not be effective until it is filed for record 

with the Cuyahoga County Recorder. Upon termination of this 

Declaration, the Common Areas shall be owned in common by the 

Owners of the Lots. The undivided interest in said Common Area 

owned by each Owner shall be a fraction, the numerator of which 

shall be the number of Lots owned by the Owner and the denominator 

of which shall be the number of Lots w1~hin the PLuperty. The L-ot 

Owner shall at all times have an easement, appurtenant to his Lot, 

of ingress and egress over what was the Common Area to and from his 

Lot and that part of the nearest public, dedicated street which 
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provides access to the Lot. Such access easement shall, also, be 

upon and over any of the dr:J.ves and roads within the Property 

bet""wacm t.~a Let :m:! t:he d!!d.!catet.:l public street or streets. This 

part (ii:J.) may not be amended except by an amendment dul.y s:J.gned by 

all persons and ent:J.ties required to sign an instrument terminating 

this Declaration. 

( e) Annexation. 

( i) Except as provided in part ( U. ) of this 

Paragraph 8(e ), additional land may be annexed to the Property and 

subjected to the provisions of this Decl.aration only by the 

aff:J.rmative vot~ng power of the Association. 

(ii ) Declarant may from time to time annex to the 

Property and subject to the provisions of this Decl.aration 

add:J.tional land located with the Expansion Area w:J.thout the consent 

of any other Members at any time during the Development Period. To 

annex said J.and, Declarant shall file an amendment to this 

Declaration with the Cuyahoga County Recorder. Each Owner and his 

respectLve mortgagees and all persons claiming an interest in or 

through him, by acceptance of a deed conveying a Lot or a mortgage 

encumbering a Lot, as the case may be, consents to each such 

amendment and nereby irrevocably appoints Declarant h:J.s attorney

in-fact, coupled with an interest, to annex land and exercise the 

right'i;i reserved in this part (ii) as herein provided, and to 

execute, acknow1edge and record for and in the name of such owner 

and mortgagee an amendment or amendments of this Decl.aration for 

such purpose and for and in the name of such respective mortgagees, 

a consent to s1.1ch amendment or amendments. 
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{f) Rights of First Mortgagees. 

If a first mortgagee of a Lot shal1 notify the 

Association in wr:lting that it wishes to receive financia1 

statements of the Association and copies of notices of memDership 

meetings, the Assoc:lation shall send to such first mortgagee within 

ninety (90) days fo1lowing the end of each fiscal year such 

financial statements and budgets as are prepc:u:·tsd by the Associat::!.on 

and a copy of all not:lces of meetings of the Members of the 

Assoc:lation. Said first mortgagees shall. have the right to 

designate a representative to attend such meetings. Further, upon 

receipt by the Assoc:lat:lon of a written request from such first 

mortgagees, the Associ.at:lon shall notify such mortgagees in writing 

(i) of the abandonment or terlllination of the Common Area owned by 

the Association, or (ii) of any material amendment to the 

Declaration, the Bylaws of the Association, or the Articles of 

Incorporation of the Association. The Association shall have the 

right to charge a reasonabl.e fee to an Owner for the Association's 

services hereunder in sending copies of materia1s and notices to 

the OWner's first mortgagee. 

(g) Covenants Running with Land. 

Each grantee, 1essee. or contractee of any interest 

whatsoever in any part 0£ the Property, by the acceptance of a deed 

of conveyance, lease, or contract in respect to any interest in any 

part of the Property, accepts the same subject to ell rast:ricticr.s, 

cond1. tions, covenants, liens and charges prov1.ded for in this 

Declaration. The jurisdiction, rights and powers created or 

52 



J· 
I , 

~ --- -- -----~--

VDt. 96-065 63 

reserved by this Declaration, all rights, benefits and privileges 

of every character hereby granted, created, or declared, and all 

impositions and obligations hereby i.mposed shall be deemed and 

~-1--- +"" ho \.Ci&AO.• ... - -- ~~venants running with the Land, and shall bind any 

person hav:ir.g at any time any interest or estate in the Property, 

and shall inure to the benefit of such person in like manner as 

thouqh the provisions of this Declaration were recited and 

stipulated at length in each and every deed, lease and contract. 

(h) Wai,ver. 

No covenants, restrictions, conditions, obl.igations or 

provisions contained in thi.s Declaration shall be deemed to have 

been abrogated or waived by reason of any failure to enforce the 

same, irrespective of the number of violations or breaches which 

may occur. 

(~) ~ever&bility. 

The invalidity of any covenant, restriction, condition, 

limitation er any other provisions of this Declaration, or of any 

part of the same, shall not impair or affect in any manner the 

validity, enforceability or effect of the rest of this Declaration. 

Them~ rule shall. be applied in all cases where any covenant, 

restrict.ion, condition, or other provisions of this Declaration or 

any part thereof is found to be illegal or impossible of being 

given l.iteral effect. 

( j) purati.Q!l. 

'I'he easements, covenants, conditions and restr.ictions 

created by this Deciaration are and shal:l be perpetual, unless 

amended pursuant to the provisions of Paragraph 8(d), above. 
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(k) Priority of Documents. 

In the event of any inconsistency between this 

Dec1aration. the Articles of Incorporation of the Association, the 

Bylaws, and Rules, the provisions of this Declaration shall prevail 

over the Art:l.cles of Incorporation, the Bylaws, and Rules, the 

Articles of Incorporation sha1l prevail over the By1aws and Ru1es, 

and the Bylaws shall prevail over the Ru1es. 

(1) COnveyange Of common Areas. 

No later than one ( l) year after a Lot contai.ning a 

completed Unit for which an occupancy Permit has been issued by the 

~ty of Brecksville, is conveyed to a bona fide residential 

purchaser Declarant shall deliver to the Association a general. 

warranty deed, conveying indefeasibl.e, merchantable, fee simple 

title in the Common Areas free and clear of all liens and 

encumbrances whatsoever, except taxes and assessments which may be 

a 1ien but are not delinquent for non-payment, the easements, 

covenants and restrictions created by this Declaration and the 

Plat( s), and any other easements and restrictions affecting the 

Property at the time of the conveyance. The COmmon Areas may be 

subject to a first mortgage granted by Declarant to acquire and 

make subdivision improvements, but the mortgage shall be 

subordinated to this Declaration and shal.l be discharged when Uni ts 

on all Lots have been constructed and the Lots, wi. th completed 

Units thereon, have been sold to bona fide residential purchasers. 
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(m) Members, Board. Officers. 

Ohio Revised Code, Chapter 1702, as it may be amended 

from time to time, and applicable case law shall govern what 

actions are to or may be taken by the Members, by the aoara, c:u1d by 

the Officers, unless this Declaration, the Articles of 

Incorporation of the Association, or the Bylaws of the Association 

specify that a part:l.cu1ar action be taken o.L authorized by the 

Members, the Board or the Officers of the manner in which actions 

may be taken. 

IN WITNESS WHEREOF, the undersigned, being the Declarant 
fl\. 

herein, has hereunto set its hand this _tj:_ day 

Signed in the presence of: 

I.~ 
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) SS.: 
COUNTY OF CUYAHOGA) 

~1.. The forego.1.ng instrument was acknow1edged before 111e this 
~day of July, 1996, by DAVID SNIDEK, President csnd SAM C:.:~~ATA, 
Secretary, of MYLES LAND COMPANY, an Ohio corporation, on behalf of 
the corporation. 

This instrument prepared by: 
DONALD H. pOWERS, ESQUIRE, 2 Berea commons, Suite 215, P.O. 
Box 1059, Berea, Ohio 44017 (216) 243-2955 

D: \0338\010\HIUIROOIC.DBC 
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CONSENT OF MORTGAGEE 

The undersigned, THE STRONGSVILLE SAVINGS BANK, mortgagee 

of the premises described ~o~egoing Dec1aration of 

Easements, covenants and Restrictions for Hillbrook and shown on 

the plat £or Millbrook Estates Subdivision recorded in Volume 276 

at Pages 64-65 of Cuyahoga Coi1nty Records, by virtue of a mortgage 

deed exeouted by MYLES LAND COMPANY to THE STRONGSVILLE SAVINGS 

BANK, recorded in Official Record Book at Pages 

-----et sequitur of Cuyahoga County Becords, consents to the 

execut1..on and delivery of the foregoing Declaration of Easements, 

Covenants and Restrictions for Hillbrook and the aforesaid plat, 

and to the filing thereof in the Office 0£ the County Recorder of 

Cuyahoga County, Ohio, and further subjects and subordinates sa~d 

mortgage deed to said Declaration and plat. 

In the pres~ce of: SAVINGS BANK 

STA~E OF OHIO ) 
} SS.: 

COUNTY OF CUYAHOGA) 

The foregoing instrument was acknowledged before me this 

irr"',._ day of <::tscP·{r , 19Q6, by Ll'lfYXL'lvQ ~/..JG 
00 dkd and Pewo _/ i~c, v P, 51<:&r of THE 

STRONGSVILLE SAVINGS BANK, an Ohio corporation, on behalf of said 

corporation. 

L ,:;1. M SCrilll 
N')t&'Y Pulll•c. Stare of OJllo 

Rec •n Cuyahoga Cly. 
My GcrM1 E•p;1es '2-S·OO 
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Situated in the City of Breck~v1lie, County of Cuyahoga 
and State of Ohio: And known as being part of Original Brecksville 
Township Lot No. 23, and bounded and described as follows: 

Beginning on the center line of Brecksville Road, as 
originally established, 66 feet wide, at a point distant 300 feet 
Southerly, measured alu1-1g sai.d center J ine, from the Northwesterly 
corner of said Original Lot No. 23; thence South 00° 51' 40;; West, 
along the center line of Brecksville Road, 400 feet; thence South 
88° 52' 50" East, and parallel with the Northerly line of sai.d 
Original Lot No. 23, 974.08 feet to a poLnt; thence North 00° 13' 
40" East, 100.01 feet to a point; thence South 88° 52' 50" East, 
100 feet to a point; thence North 00° 13' 40" East, 100.01 feet to 
a point; thence North 88° 52' 50" West, 50 feet to a point; thence 
North 00° 13' 40" East, 200.02 feet to the intersection with the 
Southerly line of Sublot 7 in the Heather Hills Estates 
Subdivision,· thence North 88 ° 58' 42" West al.ong the Southerly line 
of aforesaid Heather Hills Estates Subdivision approximately 
1019.?l feet to the center line of ol.d Brecksville Road and the 
principal place of beginning. 

EXHIBIT A 
D:0338\010\lllH181T.AC 
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EXHIBIT C 
VOL. 96-06'i83 PAGE 10 Gall.ucci Land 

PAR~EL I: 

Situated in the City of Brecksville, County of Cuyahoga, 
State of Ohio: And known as being part of Original Brecksville 
Township Lot No. 23 and bounded and described as follows: 

Beginning on the center line of Brecki:;vi1le Road, as 
origi.nal1y established 66 feet wide, at the Southwesterly corner of 
1and conveyed to George E. Tate and Hal1ie w. Tate by deed dated 
November 21, 1949 end recorded. in Volume 6859, Page 704 of Cuyahoga 
County Records; 

Thence Northerly al.ong the center line of Brecksville 
Road, 200 feet to the Northwesterly corner of land so conveyed to 
George E. Tate and Halli.e w. Tate; 

Thence Easterly al.ong the Northerly line of land so 
conveyed 1074.08 feet to a po:l.nt distant 100 feet Westerly measured 
along said Northerly line, from the Northeasterly corner thereof; 

Thence Southerly and parallel with the Easterly 1ine of 
1and so conveyed to George E. and Hallie W. Tate, 200. 02 feet to 
the southerly line thereof; 

Thence Westerly al.ong the Southerly line of land so 
conveyed 1076.26 feet to the place of beginn:f.ng, be the same more 
or 1ess, but subject to a1l legal highways. 

PAR~EL I:I: 

Situated in the City of Brecksville, County of Cuyahoga, 
State of Ohio: And known as being part of Orig.inal Brecksville 
Township Lot No. 23 and more fully described as follows: 

Beginning at the intersection of the center line of Mil1 
Road, and the old center l.ine of Brecksville Road; 

Thence North 0° 51' 40• East along the center line of 
Brecksville Road, as aforesaid, 328.20 feet to a point; 

Thence North 87" 28' 45" East 33.06 feet to a point on 
the easterly line of Brecksville Road, as aforesaid; 

Thence North 0° 51' 40" East along the easterly line of 
Brecksv:ille Road, as aforesaid, 218.90 feet to a po.int and the 
principal place of beginning: 

EXHIBIT C 
Page l of 3 
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Thence continuing North o• 51' 40" East along the 
easterly line of Brecksville Road, as aforesaid 54.00 feet to a 
po.i.nt; 

Thence South 88° 52' 50" East 129.35 feet to a point; 

Thence South 1° 07' 10" West 42.00 feet to a point; 

Thence South 46° 07' 10" West 16.97 feet to a point; 

Thence North ea• 52' 50" West 116.93 feet to a point on 
the easterly line of Brecksvill.e Road, as aforesaid, and the 
principal place of beginning, be the same more or less but subject 
to all legal highways. 

PARCBL Ill'.: 

Situated in the City of Brecksvill.e, county of Cuyahoga, 
State of Ohio: And known as be.ing part of Original. Brecksville 
Township Lot No. 23 and more fully described as follows: 

Beg.inning at the .intersection of the center line of Mill 
Road, and the old center line of Brecksv.ill.e Road; 

Thence North 0° 51' 40" East along the center line of 
Brecksville Road, as aforesaid, 328.20 feet to a point; 

Thence North 87° 28' 45" East 33.06 feet to a point on 
the easterly line of Brecksville Road, as aforesai.d; 

Thence North 0° 51' 40" East along the easterly line of 
Brecksville Road as aforesaid 272.90 feet to a point; 

Thence South as• 52' 50" East, a distance of 499.32 feet 
to an iron pin and the true place of beginning 01 land herein 
~escri.bed: 

Thence South 0° 51' 40" West a distance of 241.15 feet to 
an iron pin; 

..... ..... Thence North 87° 28' 45" East a distance of 647.25 feet 
e."\ iron pin: 

Thence North 0° 14' 50" East a di.stance of 200.08 feet to 
an iron pin; 
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Thence North 88° 52' 50" West a distance of 643.94 feet 
to tne pl.ace of bag!.r-w:ing. ~ i;he same or less, but subject to all 
legal highways. 

The foregoing 1ands are described 1.n the deed from 
Michael Gallucci, Jr., as Successor 'l'rustee of the Michael 
Gallucci, Sr., ·rrust dated August 31, 1990, to Michael Gallucci, 
Jr., re~..nrded in O.R. 94-07228 at Page 58 ~ ~· and O.R. 94-
07729, Page 1 of CUyahoga COunty flecords. 
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VOL. 

ARTICLES OF INCORPORATION 

OF 

HILLBROOK ASSOCIATION 

The undersigned, a citizen of the United States 0£ 
America, desiring to form a corporation, NOT FOR PROFIT, under 
Sections 1702.01 ~ seq. of the Ohio Revised Code, does hereby 
certify: 

FIRST: Name. 

The name of the corporation shall be HILLBROOK 
ASSOCIATION. 

SECOND: Location of Principal Office. 

The place in Ohio where the principal office of the 
corporation is to be located is the City of Brecksvil.le, County of 
Cuyahoga. 

THXRD: Qefinitions. 

The fo1lowing definitions are applicable to these 
Articles 0£ Xncorporati.on: 

(a) "ASSOCIATION" means Hill.brook Association, an Oh:l.o 
non-profit corporation. 

(b) "BOARD" means the Board of Trustees of the 
Association, as more fully set forth in Paragraph 
Seventh hereof. 

(c) "COMMON AREA" means all. the real. property (including 
the improvements thereto and facilities thereon) 
owned by the Association for the common use and 
enjoyment of the OWners. 

(d) "DECLARA.'ll'r" means MYLES DEVELOPMENT COMPANY. It 
means, also, the successors and assigns of MYLES 
DEVELOPMENT COMPANY. 

(e) "DECLARATION" means that certain Declaration of 
Easerni?nts, Covenants and Restrictions for Hil1brook 
entered into by Oeclarant tor the Pre.party. Thiei 
Declaration is incorporated by reference herein. 

( :£) dDEVELOPMENT PERIOD" means the period of time 
beginning on the date hereof and ending on the 
earlier of (1.) December 31, 2005, (ii) the date 
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Declarant files with the Cuyahoga County Recorder 
an instrument, signed by Declarant, witnessed and 
acknowledged as provided in R.C. 5301.0l, declaring 
the Development Period ended, or ( :Ui) the date all 
Lots have been sold by Declarant to bona fide 
purchasers for value. For purposes of item (iii) 
of this subparagraph (f), the Expansion Area will 
be deemed to cunto:lii :.Vta ct.-ned h~ ~larant. even 
if Dec1arant does not own the Expansion Area, until 
Dec1arant acquires, subdivides and sells the Lots 
platted in the Expansion Area. 

(g) "EXP»JSION AREA" means the lands described on 
EX.~XB!T B, which Declarant may annex to the 
Property and make subject to the Declarat~on. 

(h) "LOT• means any sublot shown upon the Plat of the 
Property filed with the Cuyahoga County Recorder 
and on any plat( s; of any of the lands in the 
Expansion Area which Declarant annexes to the 
Property and makes subject to the Declaration. The 
Common Area shall not be a Lot. 

(1.} "MEl4BER" means a member of the Association, being 
the Declarant and Owners, as more fully set forth 
in Paragraph Fifth herein. 

(j) "OCCUPANT" means a natural person who lives in a 
Unit, 

(k) 9 0WNER" means the record owner, whether one or more 
persons or entities, of a fee simple title to any 
Lot which 1.s a part of the Property, including 
persons purchasing a Lot under a recorded land 
installment contract, but excludi.ng persons having 
such interest merely as security for the 
performance of an obligation. Sellers under a 
recorded land installment contract for a Lot shall 
be deemed to be persons having an interest merely 
as security for the performance of an obl:J.gation. 
A 1essee under a lease of a Lot having an initial 
fixed term of fifty (50) years or more, which has 
been recorded or for which a memorandum of lease 
has been recorded, shall be deemed to be the Owner 
of the Lot. 

( l) "PERSON" means a natural person or corporation, 
partnership, limited partnershi.p, limited 11.ability 
company, trust or other entity. 

HILLBROOK ARTICLES EXHIBIT E Page 2 



J. 
I , 

- -- - - -- - - - - -- -

VOL. 96-06583 PAGE 18 

(m) "PROPERTY" means the real property described on 
EXHIBIT A and lands in the Expansion Area which are 
annexed and subjected to the Declaration by 
Declarant. Lands in the Expansion Area shall. not 
be deemed to be Property until and unless they are 
~nnexed and submitted to the Declaration. 

(n) "UNIT" means an enclosed, separate dwelling on a Lot 
provi.ding separate and compl.ete living, cooking, 
sleeping, bathing and toil.et facil.ities £or one 
family. 

FOURTH: Purposes and Powers of the Assgria~ion. 

This Association does not contempl.ate pecuniary gain or 
profit to the Members thereof and the specific purpc.ses for which 
it :ls formed are to provide for the maintenance, preservation and 
control. of the Common Area within the Property and to promote the 
health, safety and welfare of the Owners and occupants within the 
Property and any additions thereto as may hereafter be subjected to 
the Decl.aration or brought within the jurisdiction of this 
Association. For these purposes, the Association shall have the 
right to: 

(a) Exercise all of the powers and privileges and to 
perform all of the duties and obligations of the Association 
as set forth in the Declaration, and as the same may be 
amended from time to time. 

(b) Fix, levy, collect and enforce payment by any lawful 
means, all. charges, fines, or assessments pursuant to the 
terms of the Declaration: pay all expenses in connection 
therewith and all office and other expenses incident to the 
conduct of the business of the Association, 1ncl.uding all 
license, taxes or governmental charges l.evied or imposed 
against the property of the Association. 

(c) Acquire (by gift, purchase or otherwise), own, hold, 
improve, build upon, operate, maintain, convey, sell, lease, 
transfer, dedicate for public use or otherwise dispose of real 
or personal property in connection with the affairs of the 
Association. 

( d) Borrow money and, with the assent of two-thirds of 
each class of members, mortgage, pledge, grant a deed in trust 
in respect to, or hypothecate any or all of its real or 
personal property as security for money borrowl?d or debts 
incurred. 

HILLBROOK ARTICLES EXHIBIT E Page 3 



' 

I· 
' , 

VOL. 96-v&Sa~ PAGf 19 

(e) Dedicate, sell, transfer or grant easements in all 
or any part of the common Area to any pubU.c agency, 
municipal! ty. author! ty, utility or person for such pu.:rposes, 
and subject to such conditions as may be provided in the 
Declarat1on. Exc~pt AA expressly set forth in the 
Declaration, no such dedication, sale or l:ransfar f:ha11 be 
effective unless an instrument has been signed by two-thirds 
of each class of Members, agreeing to such dedication, sale or 
transfer. 

( f) Participate in mergers and consolidations wi. th other 
non-profit corporations organ:ized for the s"me purposes or 
annex additional residential property and Common Area, 
provided that except as expressly set forth in the 
Declaration, any such merger, consol.idation or annexati.on 
shall. have the assent of two-thirds of each class of Members. 

(g) Have, exercise, and engage in any and alL powers, 
rights, privileges and acts which a corporation organized 
under the Ohi.o Non-Profit Corporation Law (Chapter 1702 of the 
Ohio Revised Code) by law may now or hereafter have or 
exercise. 

FIFTH: Me!!!bershiQ. 

Every O"Wner of a Lot which is subject to the Declaration 
shall be a Member 0£ the Association. Declarant shall ba a Member 
until. December 31, 2005, whether or not Declarant owns a Lot. 
Membership shall be appurtenant to and may not be separated from 
ownership of any Lot subject to this Decl.aration, except i.n respect 
to Declarant, which shall be a Member until December 31, 2005, 
whether or not Declarant owns a Lot. 

SIXTH: Voting Rights. 

The Association shall have two classes of voting 
membership until the end of the Development Period: 

Class A: Class A Members shall be all Owners. Each 
OWner shall. be entitled to one vote for each 
Lot olliltled. When more than one person holds an 
interest in any Lot, all such persons shall be 
members. The vote for such i:.ot shall be 
exercised as t~ey determine, but in no event 
shall. more than one vote be cast wi.th respect 
to any Lot. 

Class 8: The Class B Member shal1 be the Declarant. 

HI~LBROOK ARTICLES 

Declarant shall be entitled to seventy-three 
( 73) votes plus one ( 1) vote for each Lot 
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owned by Declarant. The Class B Membership 
shall cease at the end of the Development 
Period. 

SEVENTH: Board of Trus~ees. 

Until the first annual meeting of Members, the affairs of 
this Association shall be managed by a Board of three Trustees. 
Tne names and addresses of the persons who are to act in the 
capacity of Trustee until the election of their successors are: 

David Snider 

Sam cannata 

Lisa M. Schill 

Address 

7650 Chippewa Road 
Suite 210 
Brecksville, Ohio 44141 

7650 Chippewa Road 
Suite 210 
Brecksville, Ohio 44141 

7650 Chippewa Road 
Suite 210 
Brecksville, Ohio 44141 

From and after the first annual meeting, the Board shall 
consist of five (5) Trustees. At the first annual meeting the 
Members shall elect two (2) Trustees for a term of one year and 
three (3) Trustees for a term of two years. At each subsequent 
meeting the Members shall elect trustees for two-year terms to fill 
the vacancies created by the expiration of the Trustees' terms. 
A trustee may serve more than one term if re-elected by the 
Members. The number of trustees may be changed by Amendment of 
the Bylaws of the Association. Trustees need not be Members of the 
Association. 

EIGHTH: Dissolution. 

The Association may be dissolved with the assent given in 
writing and signed by all Members and by holders of all bona fide 
first mortgages on all or any part of the Property, and with the 
written approval of the City of Brecksville. Upon dissolution of 
the Association, other than incident to a merger or consolidation, 
the assets of the Association shall be conveyed and assigned to the 
OWners to nold in accuLdanca with the prc~i9!on~ of Paragraph 8(d) 
of the Declaration. 

~: Duration. 

The Corporation shall exist perpetually. 
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TENTH: Amendments. 

Amendment of these Articles shall require the assent of 
Me..."t-'°'er9 ~Aving not less than sixty-six and two-thirds percent {66 
2/3%) of the voting power of the Assoc1a~ion. 

ELEVENTH: Indemnity. 

Each member of the Board of Trustees and officer of the 
Association and each former member of the Board of Trustees and 
officer of the Association stiall ba indem."lified hy the A.ssociation 
against the costs and expenses reasonably incurred by him in 
connection with the defense of any pending or threatened action, 
suit or proceeding, criminal or civil, to which he is or may be 
made a party by reason of his being or having been such Board 
Member of officer of the Association (whether or not he is a member 
or offi.cer at the time of incurring such costs and expenses), 
except with respect to matters as to which he shall be adjudged in 
such action, suit or proceeding to be liable for misconduct or 
negligence in the performance of his duty as such Board Member or 
officer. In case of a settlement of any action, suit or proceeding 
to which any Board Member or officer of the Corporation, or any 
former Board Member or officer of the Association, is made a party 
or which may be threatened to be brought against him by reason of 
his being or having been a Board Member or officer of the 
Association, he shall. be indemnified by the Association against the 
costs and expenses (including the cost of settlement) reasonably 
incurred by him in connection with such act, suit or proceeding 
(whether or not he is a Board Member or officer at the time of 
incurring such costs and expenses) if: (a) the Association shall 
be advised by :independent counsel that such Board Member or officer 
did not misconduct himself or was not negligent in the performance 
of his duty as such Board Member or officer with respect to the 
matters covered by such action, suit or proceeding, and the cost to 
the Association of indemnifying such Board Member or officer (and 
al.1 Board Members and officers, if any, entitled to indemnification 
hereunder in such case) if such action, suit or proceeding were 
carried to a final adjudication in their favor could reasonably be 
expected to exceed the 8111ount of costs and expenses to be 
reimbursed to such Board Member and officers as a result of such 
settlement, or (b) disinterested Association members entitled to 
exercise the majority of the voting power shall by vote, at any 
annual or special meeting of the Association, approve such 
settl.ement and the reimbursement to such Board Member or officer of 
such costs and expenses. The vhrasa "di~.:!.nterest<?d members" shall 
mean all members of the Association other than ( i) any Board Member 
or officer of the Association who is at the time or may be entitled 
to indemnification pursuant to the foregoing provisions, (ii) any 
corporation or organization of which such Board Member or officer 
owns of record or beneficia1ly ten per cent (10%) or more of any 

HILLBROOK ARTICLES EXHIBIT E Page 6 



). 
' , 

VOL. 96-0658J PAGE 22 

class of voting securities, (iii) any firm of wh:lch such Board 
Member or officer is a partner, and (iv) any spouse, child, parent, 
brother or sister of any such Board Member or officer. The 
foregoing rights of indemnification shall inure to the benefit of 
the heirs and legal rapr~ecn~at~v~s of each such Board Member or 
officer and sha1l not be exc1usi.ve of other rights to which any 
Board Member or officer may be entitled as a matter of law under 
the Declaration, these Articles, the Bylaws of the Association, any 
vote of Corporation members, or any agreement. 

IN W:CTNESS WHEREOF, for the purpose of f'orming this 
Corporation under the laws of the State of Ohio, :t, the 
undersigned, constituting the i.ncorporator of this Association, 
have executed these Articles of Incorporation thi.s __ day of 
July, 1996. 

David Snider 
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APPOINTMENT OF STATUTORY AGENT 

The undersigned, being the incorporator of HILLBROOK 

ASSOCIAT.ION, hereby appoints DAVID SNIDER, a aatural person 

res:l.ding in Cuyahoga County, Ohio being the County in whi.ch 

HILLBROOK ASSOCIATION has its principal office, the statutory agent 

upon whom may be served any process, notice or demand required or 

permitted by stat\.lte to be served upon the Corporation. His 

complete address is: 

Gentlemen: 

7650 Ch:l.ppewa Road 
Suite 210 
Brecksville, Ohio 44141 

HILLBROOKASSOCIATION 

David Sn:l.der 

HXLLBROQK ASSOCIATION 

I hereby accept the appointment as agent of HILLBROOK 

ASSOCIATION upon 'Whom process, notices or demands required or 

perm:I. tted by statute to be served upon the Corporation may be 

served. 

David Snider 

Date: JuLy ~~· 1996 
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