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DECLARATION OF EASEMENTS, COVENANTS AND RESTRICTIONS

FOR

DECLARATION, made this 10th day of July, 1996, by MYLES
LAND COMPANY. hereinafter called "DECLARANT."

WITNESSETH:

Declarant, owner of the real property in the City of
Brecksville, County of Cuyahoga, and State of Ohio, described on
EXHIBIT A, attached hereto ( "PROPERTY"), declares that the Property
shall be held, sold and conveyed subject to <the following
easen\ents, covenantsg, restrictions and conditions, which are for
the purpose of protecting the value and desirability of the
Property and which shall run with the Property, shall be binding on
all parties having any right, title or interest in the Property. or
any part thereof and on their heirs, successors and assigns, and
shall inure to the benefit of each owner thereof.
1. DEFINITIONS
Whenever used herein, and in any amendments or
supplements hereto, unless the context otherwise requires,
(a) "ASSESSMENTS” means the charges payable by Owners
pursuant to Paragraphs 2(£)(ix), 5(a), 5(b), 5(c),
5(d), S5(e}, 5(£), 5(j), and 7 of this Declaration.

{b} "ASSOCIATION" means Hillbrook Association, an Ohio
non-profit corporation. The Articies of
Incorporation and Bylaws of the Association shall
be in the form marked EXHIBIT E and F respectively,
attached hereto.

(c) "BOARD" means the Board of Trustees of the
Association.
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"COMMON AREA" and "COMMON AREAS," which may be
changed from time to time as herein provided, means
all the real property (including the improvements
thereto and facilities thereon and common Lines
therein) owned by the Association, including
eacement rights both on and off the Property for
the common use and enjoyment of the Owners. The
Common Area to be owned by the Association is
described as follows: All portions of the Property
excluding "Lots" shown on the "Plat," and
appurtenant non—-exclusive easements on and off the
Property which benefit the Property.

“"DECLARANT" means MYLES LAND COMPANY. It means,
also, the successors and assigns of MYLES LAND
COMPANY .

"DEVELOPMENT PERIOD" means the period of time
beginning on the date hereof and ending on <the
earlier of (i) December 31, 2005, (ii) the date
Declarant files with the Cuyahoga County Recorder
an instrument, signed by Declarant, witnessed and
acknowledged as provided in R.C. 5301.01, declaring
the Development Period ended, or (iii) the date all
Lots have been socld by Declarant to bona fide
purchasers for value. For purposes of item (iii)
of this subparagraph (f), the Expansion Area will
be deemed to contain Lots owned by Declarant, even
if Declarant does not own the Expansion Area, until
Peclarant acquires, subdivides and sells the Lots
platted in the Expansion Area.

*EXPANSION AREA”™ means the land lying to the south
of the Property, described on EXHIBIT C and shown
on EXHIBIT D, attached.

*INSTITUTIONAL MORTGAGEE" means a mortgagee which is
(1) a bank, savings institution, trust company or
national banking association, (ii) an insurance
conpany or fraternal benefit association, (1i1i)
pension, retirement or profit sharing trust or
fund, or (iv) a government, public employees’
pension or retirement system, or any other
governmental agency supervising the investment of
public funds.

"LIMITED COMMON AREA" means the fifieen-foot {15')
area along the rear and certain sides of some
Units, to the extent there is no overlap, as more
defined and explained in Paragraph 2{c)(ii).
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"LINE" means a utility line, pipe, conduit, wire,
television cable, vault, and appurtenances thereto.

"LOT" means any sublot shown upon the Plat of the
Property and shown on any plat filed with the
Cuyahoga County Recorder of lands in the Expansion
Azxsa annexsd to the Property and made subject to
this Declaration as provided in Paragraph 8{e),
below. The Common Area shall not be a Lot.

"MEMBER" means a member of the Association, being
the Declarant and Owners, as further defined in the
Articles of Incorporation of the Association.

"OCCUPANT" means a natural person who lives in a
Unit.

"OWNER" means the record owner, whether one or more
persons or entities, of a fee simple title to any
Lot which is a part of the Property, including
persons purchasing a Lot under a recorded land
installment contract, but excluding persons having
gsuch interaest merely as security for the
performance of an obligation. Sellers under a
recorded land installment contract for a Lot shall
be deemed to be persons having an interest merely
as security for the performance of an obligation.
A lessee under a lease of a Lot having an initial
fixed term of fifty (50) years or more, which has
been recorded or for which a memorandum of lease
has been recorded, shall be deemed to be the Ownex
of the Lot.

“"PERSON" means a natural person or corporation,
partnership, limited partnership, limited liabllity
company, trust or other entity.

"PLAT" means the Plat of "HILLBROOK ESTATES
SUBDIVISION, " recorded in Map Volume 276 at Pages
64-65 of Cuyahoga County Records. A reduced copy
of the Plat is attached as EXHIBIT B. Declarant
may amnnex lands to the Property described on
EXHIBIT A from time to time as herein provided. If
lands are so annexed they may be platted. In such
case (but only in such case), PLAT shall mean, in
addition to the plat shown on EXHIBIT B, the plat,
or plats, of the lands annexed and made subject to
this Declaration.

"PROPERTY" means the real property described on
EXHIBIT A and lands in the Expansion Area which are
annexed and subjected to this Declaration as herein
provided. Lands in the Expansion Area shall not be
deemed to be Property, however, until and unless
they are annexed and submjitted to this Declaration
as provided in Paragraph 8(e) hereof.

3
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{r) "RULE" means a Rule or xegulation adopted by the
Board or the membership of the Association as
provided in Paragraph 5(n), below, and in ARTICLE
Vii, Sections 1 and 2 of the Bylaws of the
- Association.

(s) "UNIT" means an enclosed, separate dwelling on the
Property providing separate and complete 1liwving,

cooking, sleeping, bathing and toilet facilities
for one family.

2. PROPERTV RIGHTS — COVENANTS AND RESTRICTIONS
{a) Owners' Easements of Use and Enjoyment.

Every Owner shall have a non-exclusive right and easement

of use and enjoyment in common with all other Owners in and to the
Common Area and in and to all private roads, easements,
rights-of-way, and Lines located within the Common Area or in
easenents appurtenant to the Properxty. When a3 Line serves or
benefits a Lot other than or in addition to the Lot on which it is
located, each Owner who benefits ox has need of such Line shall
have a non-exclusive right and easement to use such Line in common
with all Owners served or benefited by the Line. The Easements
described above shall be appurtenant to and pass with the title to
every Lot, subject to the following provisions:

(i) The right of the Association to dedicate, transfer,
or grant all or any part of the Common Aresa to any
municipality, public agency, authority or utility
company for such purposes and subject to such
condition as may be agreed to by an instrument
signed, in the manner provided in R.C. 5301.01 for
the signing of deeds, by Members holding, at the
time 66 2/3% or more of the voting power of the
Asgociation.

. {i1) The right of the Board to promulgate from time to

. time reasonable rules and regulations with respect

. to the use of the Common Areas by Owners, Occupants

P and guests, and with respect to the use of the
Lines by Owners, Occupants and guests.

4
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(i1i) Except as provided in parts (i) and (ii) of this
Paragraph 2(a), and except as may otherwise be
expressly provided in this Declaration, the Common
Areas may not bs alicneted, relesased, transferred,
hypothecated oxr othexrwise encumbered without
approval of all Owners and all holders of the first
mortgages encumbering the Lots.

{iv) The entrance driveway and walk to each Unit is
reserved for the usa of the Owner of the Unit to
which it is appurtenant, or obviously serves, to
the exclusion of all other Persons.

(b) Delegation of Use.

Any Owner may assign, in accordance with the Bylaws, his
right of enjoyment to the Common Area and facilities to the members
of his famlily, his tenants or contract purchasers who reside on the
Propexty.

(¢c) Encroachments.

(i) IXInitial Construction, Adjoining Ownexrs.

The Association and each Owner has and shall have
easements for the existence and maintenance of encroachments upon
the Lots of others and upon the Common Areas if the encroachments
exist by reason of the construction, reconstruction, repair,
restoration, settlement, shifting, or movement of any Unit or other
structuxe on the Property, PROVIDED the encroachment is not caused
by the willful conduct of the Owner claiming a right to the
easement under this subparagraph (c)(i). Encroachments created by
onetruction of the Units by Declarant are and will be
acceptable to all Ouners, even if created by the willful act of
Declarant, and will be permanent. If a Unit which has an

encroachment created by Declarant is damaged or destroyed, the

5
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Owner may recreate the encroachment in the repair or replacement of
the Unit. Owners may construct and maintain encroachments on Lots
adjoining their own Lots (but not onto the Common Area) by written

Aol Al [ Ry - -
<l Tn& Owhners of

consent of the Board and by wiiti&n sgreament
the Lots on which the encroachment exists. These provisions shall
not impair or limit the party wall rights which exist by virtue of
o No written agreement between adj oining Lot
Owners shall be requirxed for the construction and maintenance of
party walls between two adjoining Units.

(ii) XEimited Common Area.

(A) 'LIMITED COMMON AREA' means an area fifteen
(15)' feet in width along the rear and the side of any Lot which
does not face the side of another Lot or a street. In no event may
Limited Common Area exist between two Lots.

(B) An Owner may construct improvements in the
Limited Common Area appurtenant to the Owner's Lot if, and only if,
the Owner has received the prior written approval of the Board.
The Board may grant approval upon such conditions as it deems
appropriate in its sole discretion, and may withhold its approval
arbitrarily and without cause. The failure of the Board to act
upon a request to construct an improvement in a Limited Common Area
shall not be deemed approval. The issuance of a building permit by
the City of Brecksville shall not obligate the Board to authorize
construction in any Limited Common Area: and the approval by the

Board of construction in a Limited Common Area shall not obligate

the City to issue a permit.
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(C) In approving or denying a request for
construction of improvements in a Limited Common Area, the Board
may, but shall not be cbligsted, to coneider tha following:

(1) Real estate taxes and assessments upon the
improvement and who will pay them;

(1i) Injuries which may occur on the Limited Common Area
by reason of improvements constructed on them;

(iii) Liability and casualty insurance for improvements
constructed on the Limited Common Area and loss
payees;

(iv) How will the improvements be made and by whonm;

(v) Paynment for the improvements, and the consequences
of non-payment; assurances of payment; upon what
lands may mechanics liens be filed; how will
mechanics liens be paid;

(vi) Repairs, replacements and maintenance of the
& improvements;

Y (vii) Appearance of the improvements; quality of the work;
affect upon neighboring Lots and homes:;

Y {(viii) Plans and specifications for the work:

(ix) Precedence established;

(x) whether a request for approval should be submitted
to adjoining Lot Owners or to the entirxe
membership.

{D) vhen an improvement is made in a Limited Common
Area pursuant to this part, the improvement will be an appurtenance
to the Lot to which it adjoins and may be used and enjoyed by such
Owner to the exclusion of others, subject to any restrictions,
conditiong, and limitations upon which approval was given. {Upun
cessation of use, the area shall revert to the Association and
approval must again be had from the Board for any other
! improvements on the Limited Common Area.

7



< A i A IR

TN AR DI SN et T (Bt Tesnee

VOt. 96-06582 PAGE 17

(d) Rights and Easements Reserved by Declarant.

Declarant reserves unto itself, its successors and

assigns,
(i) the right and cassment cof ingrees
(ii) the right and easement to drain surface water,
(iii) the right and easement to construct, install, tie
into, use, repair, maintain and replace any and
all Lines (both on and off the Property) for water,
sanitary sewer, storm sewer, gas, electricity,
television, cables, telephone, and irrigation,
(iv) the right and easement to construct, install, tie
into, use, repair, maintain and replace private
roads and rights-of-way, and
(v) the right to annex lands in the Expansion Area to
the Property, subject such 1lands <to this
Declaration, and thereby grant easements
in, on, over or under the Common Areas and appurtenant easements to
t+he extent necessary for the development, operation and use of all
or any parts of the Property and lands, if any, which may be
annexed to the Property and made subject to this Declaration;
PROVIDED, HOWEVER, that said ingress and egress and said drainage,
construction, installations, connections, uses, repairs,
maintenance and replacements be performed and effected in such
manner and in such places as not to interfere with or disrupt
materially the then existing uses of services, roads, Lines,
buildings, and structures on the Property. Any damage to the
Property caused by the use of any such right, reservation and
easemant shall be promptly raepaired.

The easements, rights and reservations set forth in this

Paragraph 2(d) shall be perxrpetual and shall run with the land.

8
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{e) Maintenance and Access Easements.

(i) Easements are hereby created in favor of the
Assoclation, its agents, contractees and employees, in and over the
Lots to inspect and maintain the Common Area and@ those portions of
the Lots, Units, and Lines which the Association is required or
permitted to maintain pursuant to this Declaration.

(ii) The Association, the Declarant during the
Development Period, and their respective agents, employees and
contractees, shall have the right to inspect the Lots at reasonsble
times for the purpose of ascertaining whether the provisions of
this Declaration are being complied with and to enforce the
provisions of Paragraph 2(f) as expressly hereinafter set forth.

(ii1) The Association, +the Declarant, and the
contractees, agents and employees of the foregoing persons, shall
have access to the Property for the purpose of tying into,
inspecting, using, maintaining, repairing and replacing the Lines,
private roads and rights-of-way within the Common Area of the
Propexrty. The easement and rights of Declarant are more fully
defined in Paragraph 2(d), above.

(iv) If Declarant has or should construct or
install a heating, cooling, or air-conditioning unit or part of
such a unit on Common Area near a Lot for the purpose of heating or
cooling 8 Unit on the Lot or for the purpose of treating air in the
Unit, the Owner of the Lot shall have an easement on and to that
part of the Common Area where thae heating, cooling or
air-conditioning unit is located, to maintain, service, repair and

replace such heating, cooling or sir-conditioning unit.

9
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(v) Each Owner, and his agents, contractees, and
employees, shall have the xight and easement to go upon the
Property to tie into, inspect, use, maintain, repair, and replace,
when and where necessary, the Lines which service and are
appurtenant to the Ownerx's Unit.

(vi), EBvery utility company, agency or authority
(water, sewer, electric, gas, telephone, irxigation, and casble) and
communication companies whether or not a utility, does and shall
have an easement in and to the Property for the purpose of
inspecting, using, maintaining, repairing and replacing the Lines
placed within the Properxrty during the course of its development by
Declarant or pursuant to Declarant's authorization or subsequent to
its development in accordance with authorization from the Board.
All Lines shall be installed underground to the extent reasonably
feasible, provided, however, that whera vaults, boxes,
appurtenances, and Lines must be above ground, reasonable efforts
be made to shield ther by shxubs or appropriate landscaping. Once
initially installed, the Lines shall not be relocated without the
approval of either Declarant ox the Board.

(vii) Any work done by any person on the land or
property of another, under authority of this subparagraph (e]),
shall be at the risk of the person doing the work, and shall be
done as quickly and efficiently as reasonably possible, and with as
little interference and inconvenience to others as possible. All
damage shall be forthwith repaired and paid for and the propexty
shall be restored, as nearly as reasonably feasible, to its
original condition as promptly as possible by the person doing the
work,

10
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Covenants and Restrictions.

following covenants and restrictions shall be

applicable to the Property and all Owners and Occupants:

(1)

(i)

Good Maintenance. Each Owner and Occupant shall
make all repairs and replacements necessary to keep
and maintain hisg Unit and his Lot in a clean and
safe condition, in good order and repair,
attractive looking and neat, and in accordance with
applicable building, health and fire codes and
regulations, and the Rules of the Association,
unless the Association or some other person is
obligated to perform such work. The term "Unit" as
used in this part (1) of Paragraph 2(f) shall
include, without limitation, the interior and
exterior of all buildings, structures and
improvements constructed or installed on the lot,
and all fixtures, plunbing, mechanical and
electrical installations and equipment in, on or
about the Unit. Each Owner shall maintain, repair
and replace at his expense all portions of the
Property which may be damaged or destroyed by
reason of his own act or the act or neglect of any
invitee, 1licensee or guest of such Owner or
Occupant. Notwithstanding the foregoing obligation
of the Unit Owner, the Association may, but shall
not be obligated to, repair and replace the
propexrty damaged or destroyed by reason of the act
or neglect of a Unit Owner or Occupant, or their
invitee, licensee or guest, and charge and collect
from such Unit Owner the cost and expense paid or
incurred in making any such repair or replacement
as hereinafter provided in Paragraph 5(a). In like
mannexr, if an Owner's Unit is damaged by the act or
neglect of some other person, the Owner of the Unit
so damaged may repair the damage and collect the
cost and expense of such repair from the person
causing the damage. Each Owner shall, further,
keep all garbage and refuse in covered cans
supplied by said Owner and shall carry the garbage
cans to the curb or the place designated by the
Board on days when garbage and refuse shall be
collected. The Association may make other
regulations concernlng the collection of garbage
and refuse.

Temporary Structures. No temporary building,
trailer, tent, shack, free standing garage, barn or
other outbuilding shall be constructed or
maintained, temporarily or permanently, on any part

11
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of the Propexty:; EXCEPT Declarant may use and
authorize others to use construction trailers and
sales, preview and information trailexs on the
Property as the City of Brecksville may permit, and
EXCFRPT, further, the Board may, from time to time,
designate an srea or areas on the ¥Property for
tents and trailers subject to such conditions,
restrictions and limitations as the Board
establishes and consistent with the Codified
Ordinances of the City of Brecksville.

Construction and Remodeling. Nc building, fence.
wall or other structure shall be constructed,

erected or maintained upon a lot, nor shall any
exterior addition, change, or alteration be made to
any existing building, fence, w3ll oxr other
structure (including without limitation the
material constituting the exterioxr fascia of the
Units and the color of paint thereon) until the
plans and specifications showing the nature, kind,
shape, height, materials and location of the same
shall have been submitted to and approved in
writing as to materials, structure, harmony of
externsl design, appearance, and location in
relation to surrounding structures and topography
by the Board. In the event the Board fails to
approve or disapprove such design and location
within 30 days after said plans and specifications
have been submitted to it, Board approval will not
be required. Thig part (iii) shall not apply (A)
to any installation, erection, construction,
reconstxuction, repair, replacement or maintenance
made by the Declarant, or (B) to the making of
repairs and xeplacements, painting, and similarly
maintaining and restoring improvements on each Lot
to the condition and appearance they had at the
time the Lot with a Unit thereon was first
transfexred £rom Declarant to an Owner who is not &
Declarant.

Vehicles. No boat, trailer, airplane, junk car,
unlicensed vehicle, or recreational vehicle shall
be parked on any part of the Property, except that
a boat, truck, trailer, van or recreational vehicle
may be parked within the appurtenant entrance
driveway of a unit for the limited purpose of
loading or wunloading the same in an expeditious
manner, and a boat, truck, trailer, unlicensed
vehicle, wvan, and recreational vehicle may be
parked inside the garage of a Unit if the door of
the Unit is generally kept closed so that the boat,
truck, trailer, unlicensed vehicle, or recreational

12
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vehicle cannot be seen from the Common Area.
Licensed automobiles and licensed vans in working
condition may be parked in the confines of a Unit's
garage, in the appurtenant entrance driveway of a
Unit, in the parking areas off or adjoining the
roaduays, cul-de-sacs., and circles allocated for
such purpose, and in parking areas designated by
the Boaxd. The right herein granted to park
licensed automobiles and licensed vans in working
condition in the appurtenant entrance driveway of a
Unit may be prohibited, xestricted or otherwise
limited by rules adopted by the Boaxrd or by the
vote of the membership of the Associaticn, provided
such rules are uniformly enforced against all
Owners. The entrance driveway to each Unit is
reserved for the use of the Owner of the Unit to

which it is appurtenant to the exclusion of all
others.

Fences, Walls, Hedges, Etc.. No fence, wall, tree,

hedge or shxub planting shall be maintained in such
manner as to obstruct right-of-way sight lines for
vehicular traffic.

Nuisance and Hazardous Substances. No part of the

Properxty (including the Lots and Units) shall be
used to store or keep any thing (A) that causes the
Property (Lot or Unit) to appear unclean, untidy,
or obnoxious to the eye, (B) that emits fowl or
obnoxious odors, (C) that causes noise or disturbs
the peace, safety, comfort or serenity of Occupants
and their invitees. No so-called hazardous or
toxic wastes or substances (as defined by any
federal or state statute or law) shall be brought
upon the Property or disposed of except in strict
compliance with legal requirements. No obnoxious
or of fensive activities shall be carried on or upon
any portion of the Lots or the Common Area, nor
shall anything be done thereon that may be or
become a nuisance or annoyance to the neighborhood.

One Unit Per Lot. Only one Unit shall be
constructed on each Lot.

Use of Unit. Each Unit shall be used only as a
residence for a single family and for no other
purpose, EXCEPT that Declaranti may usc Units ouwned
by Declarant as "model suites" for the sale or

13
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leasing of such Units and other Units owned by
Declarant, and for sales offices. An Cwner or
Occupant may use a portion of his Unit for his
office, studio, provided:

(A) that the activities shall not
interfere with the quiet
enjoyment or comfort of any other Owner
or Occupant; and

{(B) that such wuse does nott violate any
local zoning oridinances.

Except as provided above, no industrxy, business or
trade shall be conducted, maintained or pexrmitted
on any part of the Property.

Animals and Pets. No animals, rabbits, livestock,
fowl or poultry of any kind, shall be raised, bred
or kept on any Lot or on the Common Area, EXCEPT
that one dog and one cat may be kept in a Unit,
subject to Rules adopted by the Association, and
provided:

(A) they [the cat and dog] axe not kept, bred or
naintained for commercial purposes;

(B) the cat and dog must be kept on a leash held
by & person whenever it goes upon the Common
Axeas and Facilities;

(C) the Owner immediately pick up, remove, and
place in a sealed rubbish container the
animal's defecation;

(D) any such pet causing or creating a nuisance or
unreasonable disturbance shall be permanently
removed from the Condominium Property upon
three (3) days' written notice fxom the Board.
Xf Declarant permits some Occupants to have
two dogs or both a dog and cat upon initial
move in, these Occupants may continue to keep
their pets; HOWEVER, after they lose their
pets through death or other cause they shall
thereafter comply with thiz subparagxaph (x);

(E) frequent barking by a dog or meowing by a cat,
if complained of by any Occupant, may be
deemed an unreasonable distuxrbance sufficient
to require permanent remowal;

i4




(x)

{xi)

(F) rules adopted by the Association {or Boaxrxd]
governing cats and dogs may include the
requirement of a security deposit from the pet
owner which will be forfeited if the Owner
fails to comply with this subparagraph (m) or
Rules governing pets; and

the Board may assess fines or special
assegsments against any unit and ihe Cwner{s)
thereof who violates this subparagraph or any
Rule further regulating pets.

-~~~
2]
o

Signg, Etc.. No sign, awning, canopy, shutter,
screen, radio or television antenna, or anything
else shall be displayed from, affiwed to, or placed
upon the exterior walls, windows (both interioxr or
exterior), doors, or roof of any Unit, or upon any
other part of the Property outside a Unit;
PROVIDED, HOWEVER,

(A) that Declarant may affix and display
“For Sale" and "For Rent" signs on the
Property (excepting sold Units) which he
elects;

{B) that awnings, canopies, shutters, and
screens installed by Declarant as
part of the original construction of
a Unit by Declarant may be maintained;

(C) that 1landscaping screens designed and
installed by Declarant may be maintained;
and

{D) +that if rules have been enacted by
the Board governing (or otherwise
permitting or consenting to) the
installation of awnings, canopies,
shutters, screens, and antennas and
the display of "For Sale” or "For
Rent” signs on the Property for the
purpose of facilitating the disposal
of Units by any Owner, Mortgagee, or

the Association, then Owners,
Mortgageaes, and the Association may
install such awnings, canopies,

shutters, screens and antemnas and
dispiay such signz, s¢ long as it is done
strictly in accordance with such rules.

Storage of Material and Trash Handling. Unless

approved by the Board, no 1lumber, metals, bulk
material, refuse ox trash shall be burned (whether
in indoor incinerators ox otherwise), kept, stored,

15
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or allowed to accumulate on the Property, EXCEPT
necessary building materials may be stored in neat
and reasonable quantities during the course of
construction or reconstruction of any approved
building or structure. This part (xi) does not
apply to wood burned in fireplaces or to fuel oil
or coal if it should be used for heating or cooking
purposes in a Unit.

brilling. No portion of the surface of the Property
shall be used for the purpose of boring, mining,
quarrying, exploring or removing oil or other
hydrocarhons, minerals. gravels, or earth without

L) S0 XU O

the prior written consent of the Board.

Impairment of Structural Inteqrity of Units.

Nothing shall be done in any Unit or in, on or to
any Lot or Common Area which will impair the
structural integrity of any Unit.

Hazardous Uses and Waste. Nothing shall be done or
kept in any Unit, on any Lot, or on any Common Area

which will increase the rate of insurance
applicable for the residential use of any Unit and
the contents thereof, or result in the cancellation
of insurance on any Unit or on the contents
thexeof, without the prior written consent of the
Board. No waste of any Lot or of any Unit thereon
will be committed.

Interference with Use of Common Areas. The Common

Areas and every part thereof shall be used in such
manner as not to interfere with, restrict, or
impede the use thereof by others entitled to the
use thereof and in accordance with this
Declaration, the Bylaws, and Rules adopted by the
Board.

Patios: Appearances. Nothing shall be stored,
maintained, or used on the patios of the Lots, or

any other part of the Lots, or on the Common Area
which in the judgment of the Board creates an
unsightly appearance. The Board may, but shall not
ba obligated to, give consent to the planting of
trees, shrubs, and other plants on a Lot and on the
Common Area near a Lot and may permit landscaping
of a Lot and of Common Area near a Lot, subject to
conditions. If such permission is given subject to
conditions, the Owner to whom the pemmission is
granted shall comply with all of the conditions
imposed. The Units and Lots shall not be altered,
decorated, landscaped or adorned in any manner

16
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contrary to such Rules as may be established
thexefor by the Board, nor shall they be used in
any manner other than their obviously intended
purposes without the prior written consent of the
Board.

(xvii) Laundry. No clothes, sheets, blankets, or laundry
of any kind shall be hung out or exposed to view
from any Lot or from any part of the Common Area
except that patios may be used for such purpose 1if
Rules have been promulgated by the Board permitting
such use in such places. Tha Ccmmon Areza ghall bhe
kept free and clear of garbage, rubbish, debris and
other unsightly materials.

(xiidl) Ailr Conditioning Units. Except as may be permitted
by the Board, in writing, no window air
conditioning units may be installed in any
residence. The failure of the Board to act within
thirty (30) days of a request for a window air
condition shall not constitute appxroval or
pexrmission.

(xix) Lighting. Except for seasonal decorative lights,
which may be displayed between Thanksgiving and
January 10 only, 2all exterior 1lights must be
approved in accordance with Paragraph 2(f){i},
above.

(xx) Guns. The discharge of firearms within the
community is prohibited. The term "firearms"

includes "B-B" guns, pellet guns, and other
firearms of all types, regardless of size.

(g) Condemnation of Common Arxea.

In the event that all or any part of a Common Area shall
be taken by an authority having the power of eminent domain, each
mortgagee of a Unit which has requested notice from the Association
and each Owner shall be notified by the Board within thirty (30)
days after the Board has received written notice of the proposed
acquisition or the proceeding. The Board shall have the exclusive
right to handle, negotiate, settle and conduct all matters,
proceedings and litigation incident thereto. The Association shall

repair, restore and, if reasonably feasible, replace the Common

17
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Area taken unless seventy-five percent {(75%) of the voting power of
the Association present at a meeting called for such purpose
affirmatively vote not to repair, restore or replace said Common
Area. If the Owners have elected as above provided noi to r©
restore or replace the Common Area so taken or if the Association
shall repair, restore or replace the Common Area and in eitherx
event if there shall be any part of tha gwexd or sattlement in
excess Of the Association's total costs and expenses assocliated
with such taking, including, without limitation, appraisal or legal
fees, each Owner (including the Declarant) shall be entitled to
recelve subject to the rights of his mortgagees, an equitable share
of sﬁch excess award or settlement. The equitable share of each
Oownexr will be the amount determined by a court of competent
jurisdiction, based upon what, in the sound judgment of the court,
is fair, just, and equitable in the circumstances. The division
may exclude some Owners all together and may give some Owners more
than other Owners. Without intending to limit the considerations
which may be relevant to the court's detexrmination of what is fair,
just and equitable in the circumstances, it seems possible that if
all of the Common Area behind one group of Units were taken and no
other Units were affected, all of the excess award might possibly
be divided among the Owners of the Units directly affected and no
part of the award would be given by the court to any other Owners.

(h) Violation of Paragraph 2.

If any Owner or Occupant regquired@ to comply with the

foregoing provisions of this Paragraph 2 is in violation of any one
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of such provisions or of any Rule adopted by the Board, the
Association may give written notice to such person setting forth
the nature of the vinlation. If, within 15 days after the giving
of such written notice, such violation has not been cured (unless
more time is reasonably required and such person is acting with
reasonable diligence to cure the violation), the Association, after
approval by two-thirds' vote of the Board shall have the right,
through its agents and employees, to enter upon any part of the
Property where the violation exists and remove, alleviate, or
terminate said violation, or the Association shall have the right,
through its agents and employees, to enter upon any part of the
Propérty where the violation exists and remove, alleviate, or
terminate said violation, or the Association shall have the right
to obtain an injunction from any court having jurisdiction for the
cessation of such violation. Any and all costs and expenses
incurred by the Association, including reasonable attorney's fees,
shall be added to and become part of the Assessment upon the lot
owned by such Owner or occupied by such Occupant; and the
Assaessment shall be payable immediately. The rights and remedies
provided for in this subparagraph (h) are not exclusive. The
Association shall have, in addition, (A) all other rights and
remedies herein provided, including those contained in Paragraph

S(3), tha Bylaws, and Rules, and (B) all rights and remedies that

may now oxr hereafter exist by law or in equity.
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3. INSURANCE; DAMAGE; CASUALTIES
(a) Obligation to Maintain Insurance.

(i) Each Owner shall obtain and maintain in full
force and effect insurance for his Unit against loss or damage by
fire and other hazards, including extended coverage, vandalism and
malicious mischief, in an amount sufficient to cover the full
replacerent costs of any repaix or reconstruction of his Unit in
the event of damage or destruction from any such hazard; such
insurance may have a deductible clause in a reasonable amount
($5,000.00 shsll be considered a reasonable amount at the time this
Declaration is filed for record) and may exclude excavation and

founéation costs.

(ii) The insurance required to be maintained by
each Owner pursuant to this subparagraph 3(a) shall be governed by

the following provisions:

(A) All policies shall be written with a
company licensed to do business in the
State of Ohio and holding a rxating of
" ARA" or better by Bests'
Insurance Reporxrts or &an equivalent
rating service:

(B) Esch policy shall name the Unit Owner,
the insurance trustee hereinafter
provided for, and the holders of
mortgages upon the Owner's Unit, as
their interests may appear;

(C) A copy of each policy, together with
proof of payment of the premium
Therefox, shall be denogited with the

Association;

(D) Esch policy shall contain a
provision that it shall not be
terminated without at least ten (10)
days' prior written notice to the
Association;
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{(E) Each policy of ingurance shall
contain, if obtainable, a clause orxr
endorsement providing in substance
that the Iinsurance shall not be
prejudiced i1f the insureds have
waived 1right of recovery from any
person or persons prior to the date
and time of loss or damage, if any.

(144) If an Owner fails to comply with
subparagraphs (1) and (ii) of Paragraph 3(a), above, the
Association may, but shall not be obligated to, procure insurance
on behalf of such Owner. The cost of the premiusm shall be paid
forthwith by the Owner and be an Assessment immediately due and
payable. The failure by an Owner to deliver a copy of the requirxed
policy to the Assogciation, together with proof of payment, will be
deemed to be a failure by that Owner to comply with all parts of
Paragraph 3(a)(i) and (1i).

{b) Insurance Trustee.

(1) The Association shall enter into an insurance
trust agreement with a bank or savings association having offices
in Cuyahoga County, Ohio, and having at least Fifty Million Dollars
($50,000,000.00) of total capital and surplus, herein called the
"INSURANCE TRUSTEE." The trust agreement may have such provisions
as the Board deems to be in the best intexests of the Association
and all Owners, but it is contemplated that the agreement will not
be inconsistent with the provisions of this Declaration. The
Insuranca Trustee shall be deemed to be the Insurance fTrustee iIor
each Unit Owner. The insurance proceeds payable on any loss under
any policy required to be maintained by an Owner pursuant to
subparagraph 3(a) above, shall be endorsed over and paid to the
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Insurance Trustee. The Insurance Trustee shall have no duties
until funds are actually paid over to it, and shall not be liable
for payment of premiums, for renewal, for the sufficiency of the
policies, or for the failure to collect any insuraace procgsds.
The Insurance Trustee shall have no obligation to inspect the
property to determine whether a loss has been sustained or to file
any claim or claims against any insurer or any other person.

(ii) The duty of the Insurance Trustee shall be to
receive such proceeds as are paid and delivered to it and to hold
such proceeds in separate trust for the benefit of each Unit Owner
on behalf of whom the proceeds axe paid, the Owner's mortgagees,

and fhe Association.

(iii) The separate proceeds of insurance received
by the Insurance Trustee shall be disbursed as follows:

(A) All expenses of the Insurance
Trustee shall be first paid and the
remaining proceeds, or such portion
thereof as may be required for such
purpose, shall be disbursed in
payment of repairs and
reconstxuction as hereinafter
provided. Any proceeds remaining
after defraying the expenses of the
Insurance Trustee shall be
disbursed to the Unit Owners on
behalf of wvhom the proceeds were paid.
If there is a mortgage lien or
liens on the Unit, the remittance to
the Owner <thereof and his mortgagees
shall be paid to them as their
interests may appesar. This is a
covenant for the benefit of any
mortgages of 2 Unit and may be
enforced by such mortgagee.

(B) Any and all disbursements of funds
to be made by the Insurance Trustee
for repairs and restoration shall be
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made in such amounts and to such
persons as are set forth in a
certificate for each payment signed
by a person designated in writing by
the Board. The Insurance Trustee shall
not incur any liability <o a2ny Owner,
mortgagee ox other person for any
disbursements made by it pursuant
to and in accordance with any such
certificates.
{c}] Damage by Fire gr Other Casualtyv.

(1) Declarant will deliver a copy of the drawings
and specifications used to construct the Units and Common Area
improvements to the Association upon completion of such
construction. The Association will make these available to Owners
and their architects and engineers to prepare any repair and
restoration drawings and specifications required by this
subparagraph. If any Unit shall be damaged or destroyed by fire,
wind, casualty, act of God, vandalism, riot, intentional act,
negligence, or malicious mischief, the Owner of the Unit shall
promptly cause to be prepared such drawings and specifications as
are necessary to enable the Unit to be repaired or restored to
substantially the same or better condition as it was in immediately
prior to the occurrence of the damage oxr destruction. The Owner
shall deliver the drawings and specifications to the Board, which
shall refer them to a competent architect or engineer for approval
on behalf of the Board. The approval of such architect oxr engineer
shall not be unreasonabiy withhsld a2nd shall be given if the
drawings and specifications provide for repair and restoration of
the Unit as herein provided. If the architect or engineer
disapproves the drawings and specifications, he shall state in
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writing exactly and specifically in what respects he disapproves
them and how they can be corxected. If the Board orxr its designated
architect or engineer fails to act by a writing delivered to the
Owner within fourteen (14) days after the drawings and
spacifications are delivered to the Board, the drawings and
specifications shall be deemed to be approved.

(14) Promptly after approval of the Owner's
drawings and specifications and after settlement of the insurance
award, the Ownexr shall enter into a contract or contracts for
repalr and restoration of the Unit in accordance with the approved
drawings and specifications. A copy of such contract or contracts
shali be delivered to the architect or engineer previously
designated by the Board to approve the drawings and specifications.
The axchitect or engineer shall, upon reguisition for payment
submitted to him by the Owner, issue certificates to the Insurance
Trustee for payment of the insurance proceeds to the Owner's
contractors as the work of repair and restoration progresses. The
certificates shall provide for payment of the insurance funds on
the basis of the work and material performed and furnished;
provided, however, that in each instance of payment prior to
completion, the architect or engineer certify that the insurance
proceeds which will remain after the payment requisitioned will, in
his reasonable judgment, be egual to or greater than the sum of (A)
the cost of the work and material necessary to complete the repairs
and restoration plus (B) ten percent (10%) of the cost of the work

and material performed. Under no circunstances is the architect or

24
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engineexr to be considered an insurer or guarantor of such costs.
He is expected only to exercise his good faith judgment. The
axrchitect or engineer may, but shall not be obligated to, rely upon
certificates as to the cost of completion and cost of performance
submitted to him by the Unit Owner, the Unit Owner's contractor, or
the Unit Owner's architect. Any deficiency in insurance proceeds
shall be paid by the Unit Owner. The 10% retention and any outher
proceeds remaining aftex completion of the work shall be paid to
the Owner upon certification of completion.

(1ii1) The Association may exercise either one of

the two following options:

(A) Cause the repairs and restoration to the
damaged Unit to be done itself, in which
case all insurance proceeds of the Owner
shall be made available to the
Association, eny deficiency in proceeds
shall be assessed against the Owner and
the Owner's Lot as an assessment, and any
excess insurance proceeds shall be
payable to the Association; or

{(B) Purchase the Owner's Lot and remaining
Unit for a price equal to 85% of its fair
market value immediately before the
occurrence of the casualty, as such value
is determined by an M.A.I. appraiser
selected by the Board, in which case all
insurance proceeds shall belong to the
Association. All mortgage, tax and other
liens against the premises shall be
deducted from said purchase price. The
Owner shall convey fee simple title of
the Lot and Unit to the Association upon
tender of said purchase price (less the
liens) to the Owner.

The Association shall be entitled to
specific performance to enforce this
right;

upon the occurrence of any one of the following circumstances:
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The Owner of a damaged or destroyed Unit
shall have failed to furnish drawings and
specifications for the «repair and
regtoration of the damaged Unit to the
Board within 120 days of the occurrence
of the casualty;

The Owner submits drawings ana
specifications for repair and restoxation
to the Board within the required ninety
(90)~day peried, but thereafter fails to
cause reasonably acceptable revised
drawings snd specifications to be
furnished to the Board within twenty-one
{21) days after being advised of required
revisions;

The Ouwner of a damaged or destroyed Unit
shall have failed to enter into an
agreement for the repair and restoration
of the Unit and shall have failed to
commence the work required to repair and
raestore the Unit within sixty (60) days
after approval of the Owner's drawings
and specifications;

The Ownexr of a damaged or destxoyed Unit
shall have fajiled to complete
substantially the repair snd restoration
of the Unit within one hundred ninety
(190) days after he shall have commenced
the work of repair and restoratiosn, plus
such additional time as shall egual any
delays caused by shortages of material,
labor disputes, additional casualties,
and other matters beyond the reasonable
control of the Owner [excepting nmatters
relating to the Owner's shortage of
money].

The time periods set forth in parts (C) and (D) above shall be

extended by the time of delay caused by non-settlement of the

insurance reward, shoxrtage of material, strikes, acts of God, and

other reasons beyond the Owuer's reasonable control. The rights,

options and remedies set forth in this Paragraph 3(c)(iii) shall be

in addition to all rights, options and remedies set forth elsewhere

harein for a default by an Owner.
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{(iv) In no event shall any insurance proceeds be
payable to an Ownex if the Owner fails to comply with his
obligations set forth in this Paragraph 3(c).

(v) Anything herein to the contrary
notwithstanding, if the aggregate amount of the estimated costs of
repairing any damage to any Unit is less than $25,000, the
insurance proceeds shall be poid directly to the Owner of the Unit,
and his morxtgagee, if any, and not tc the Insurance Trustee. The
Owner shall, however, proceed promptly to repair the damage in a
good and workmanlike manner and restore the Unit to the condition
it was in immediately before the occurrence of the damage.

- (d) 4aiver of Subrogation.

Each Owner and Occupant as a condition of accepting title
and possession, or either one of such, of a Unit, and the
Association agree, provided such agreement does not invalidate or
prejudice any policy of insurance, that in the event any part or
parts of the Property (including the Units thexeon), or the
fixtures or personal property of anyone located therein or thereon
are damaged or destroyed by fire or othar casualty that is covered
by the insurance of any Owner, Occupant or the Association, or by
the lessees and sublessees of any one of them, the rights if any of
any party against the other, or against the employees, agents,
licensees or invitees of any party, with respect to such damage OT
destruction and with respsct tc any loge resulting therefrom, are

hereby waived to the extent of the coverage of said insurance.
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(a) General Rules of Law to Apply.

Each wall which is buiit as & part of the criginal
construction of the Units upon the Property and placed on the
dividing line between the Iots, used to separate one Unit from
another, o0r usad ags structural support by a Dominant Unit in
respect to its Servient Unit [see Paragraph 2(d)] shall constitute
a party wall and, to the extent not inconsistent with the
provisions of this Paragraph, the general rules of law regarding
party walls and liability for property damage due to negligence or
willful acts or omissions shall apply thereto.

- (b) Sharing of Repair and Maintenance.

The cost of reasonable repair and maintenance of a party
wall shall be shared by the Owners who make use of the wall in
proportion to such use.

(c) Destxruction by Fire and Other Casualty.
If a party wall is destroyed or damaged by fire or other

casualty, sny Owner who has used the wall shall restore it, and if
the other Owners thereafter make use of the wall, they shall
contribute to the cost of restoration thereof in proportion to such
use without prejudice, however, to the right of any such Owner to
call for a larger contribution from the other undex any rule of law
regarding iiability for negligent or intentional acts or omissions.

(d) Weatherproofing.

Notwithstanding any other provisions of this Paragraph 4,

an Owner who by his negligent or intentional act causes the party
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wall to be exposed to the elements shall bear the whole cost of
furnishing the necessary protection against such elements.

(e) Right to Contribution Runs with the ILand.

The right of any’ Owner to contribution from any oiher
Owner under this Paragraph 4 shall be appurtenant to the Land and
shall pass to such Owner's successors in title.

(£f) Arbitration.

Any dispute, controversy or claim arising concerning a
party wall, or under the provisions of this Paragraph 4, shall be
settled by arbitration in accordance with the rules of the American
Arbitration Association then in effect, and judgment upon the award
tendéred by the arbitrator(s) may be entered in any court having
Jurisdiction thereof.

5. DUTIES AND POWERS OF THE ASSOCIATION

{a) Unit Maintenance.
(1) Except repalirs necessitated by insurable

casualties the Association shall maintain and keep in a state of
good repair and condition the exterior of all Units, including, but
not limited to, the roofs, the painting, repeirs due to
deterioration, window cleaning, gutter cleaning and repairs, the
stxuctural walls and structural framing, the foundations, and such
other types of maintenance and repair of the exterior and structure
as is determined by the Board to be desirable. The Association

o

may, also, maintain, repair, end replece such cther parts of the

Units as Members holding 66 2/3% ©of the vcting power of the
Association direct at an Association meeting or in a writing signed

by Members holding such voting power.
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(1) If the need for maintenance, repair or
replacement of a Unit occurs as a result of any negligent act or
omission of an Owner or Occupant or any agent, employee, contractor
or invitee of an Owner or Occupant, the Association may perform and
pay for the cost of said maintenance, repair or replacement if the
Owner or Occupant oxr any agent, employee, contractor or invitee of
an Quner or Occupant fails to perform and pay for it, in which
event the cost thereof shall be added to and become paxt of the
Assessments to which such Owner's or Occupant's Lot is subject and
shall be immediately payable.

~ (b) Common Areas Maintenance.

Except as expressly provided to tha contrary in this
Declaration, the Association shall maintain the Common Areas and
all facilities thereon in a clean, safe, neat, healthy and usable
condition, and in good repair, and shall promptly make all
necessary repairs and replacements. If the need for maintenance,
repair or replacement occurs as a8 result of any negligent act or
omission of an Owner or Occupant or any agent, employee, contractor
or invitee of an Owner or Occupant, the Association may pay for the
cost of said maintenance, repair or replacement 1f the Owner or
Occupant fails to pay for it, in which event the cost therxeof shall
be added to and become part of the Assessments for which such Owner
shall be liable and to which such Owner's or Occupant's Lot is

subject and shall be immediately payable.
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(c) Lines.
The Association shall keep, maintain in good condition,

repair, and replace 1f necessary all Lines located in the Common
Aress. Notwithstanding the above, if maintenance, repair or
replacement of a Line in the Common Areas is necessitated by reason
of any intentional or negligent act or omission of an Owner ox
Occupant or any agent, employee, contractor, oxr invitee or an Owner
or Occupant, the Association may, but shall not be obligated to,
make the repair or replacement, in which event the cost thereof
shall be added to and become a part of the Assessment for which the
Owner shall be liable and to which such Owner's or Occupant's Lot
is sﬁbject and shall be immediately payable.

(d) Lawn Maintenance.

In addition to maintaining the Common Arxea, the
Association shall maintain as a common expense of the Association:

{1) the lawns, if any, on each Lot;

{1i) all shrubs and landscapingon a Lot put in by
the Declarant or the Association; and

(iii) all shrubs and landscaping on a Lot Put in by
an Owner where the Association did not require the
Owner to maintain such shrubs and landscaping as

a condition to the installation.
If the need for extra maintenance or repair of a lawn is caused by
tha intentional or negligent act or omission of an Owner or
Ccoupant or any agent, employee, contractor or invitee or an Owner
or Occupant, the cost of such extra maintenance and repair shall be
added to and become part of the Assessment for which the Owner
shall be liable and to which such Owner's or Occupant’'s Lot is

subject and shall be immediately payable.
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(e) Driveways.
(1) The Association shall repair and replace

driveways appurtenant to each Unit as a common expense unless the
repair or replacement is attributable to the act or ncgligenca of
the Unit Owner or the Unit Owner's invitees. Drippings of car
fluids and spills of petroleum substances, salts, or other pavement
deteriorating substances upon & drivewsy will be deemed to be an
act of the Unit Owner causing the need for repair or replacement by
the Unit Owner.

{ii) The Association, at its discretion, may provide
for snow removal from driveways appurtenant to each Unit as a
commdn expense. Failure of the Association to cause snow to be
removed from Unit Owner driveways will not result in liability on
the part of the Association, its trustees, officers, employees or
agents.

(f) Tax nd As m -

(1) The Association shall pay all taxzes and
assessments levied against the Common Areas and the improvements
thereon. Since the value and cost of the Lots will include the
Lots' proportionate shares in the Common Areas, if feasible, the
Assoclation will seek to have the County Auditorxr place a nominal
value on the Common Areas. Taxes and assessments on the Common
Areas will be a common expense, but msy be assessed and collected
as part of the common expenses oi in the mannar provided below.

(i1) If the County Auditor should place a value,

other than a nominal value, upon the Common Aress in addition to
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the tax value placed on each Lot, the Association, in its
discretion, may allow each Unit Owner to pay its prorata share of
the real estate tazes and assessments ("TAXES") levied against the
Common Areas as hereafter provided. A Unit Owner's prorata share
will be the same as the Unit Ownerxr's share of the Common Expense,
that is one over the total number of Lots. 1If the Association
elects to provide for Common Area Tax payments by separate payment,
the payment by each Owner shall be made to the Association at least
ten {(10) days before the last day the Association's tax payment may
be made to the County Treasurer without penalty. The Association
shall deposit and hold such payments in a separate escrow, or trust
accoixnt, as agent for each Unit Owner making payment, and shall pay _
over the aggregate of the payments so made to the County Treasurex
before the tax collection delinquent date. Any such tax funds
collected by the Association in excess of the Taxes actually
requirxed to be paid on the Common Areas shall be refunded foxrthwith
to the Unit Owners making payment in proportion to their payments.
The Association may, by rule, require the Unit Owners to make their

Common Area tax payments to it, as agent, in equal monthly
H installments throughout the six months preceding the date set by
the County for collection, on the basis of the Taxes which the

Association reasonably estimates will become due at the next

o

? succeeding County collection date. 1If any special assessments may

be paid on an installment basis over a period &f yeaxe, the

hAr e

Association shall elect to pay such assessment on the installment

basis, unless the Owners of all Lots vote to pay the entire

C N A Y
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assessment forthwith, on a non-installment basis. Instead of
having checks made payable to the Association, the Association may
have &&ach Unit Owner maka hia check for his share of the Common
Area Taxes payable directly to the order of the County Treasurer
and deliver his check(s) to the Association. The Association in
turn would then deliver all such checks in kind to the County
Treasurer. The purpose of the foregoing is to attempt to provide
to the Unit Owners the federal and state income tax benefits
accruing to taxpayers for payment of property taxes. The
Association may, in its discretion, use any other procedure that
will assist the Unit Owners in receiving tax benefits that may be
avaiiable to them.

(g) Common Area Utilities Billed to Units.

If a utility service, such as electricity oxr water, is
used for the benefit of a Common Axea, but is furnished from one
Unit and metered as part of the service provided to the Unit, the
Association will pay to the Owner of the Unit the falr and
reasonable part of the Unit Owner's bill for such Common Area
services; provided a like situation does not exist with all Units.
The burdened Owner will have the right to offset this charge
against his or her Assessment. For example, street pole lamps may
be connected to some Unit Owners' meters; but other Unit Qwners may
not have street lights connected to their Unit meters. In such a
case, payment would have to be made to the Unit Owners who have
street lamps connected to their Unit meters. If, however, all Unit

owners should have a street pole lamp connected to their Unit

e s s

meters, no payments by the Association would be necessary.
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(h) Insurance.
(1) The Association shall obtain and keep in full

force and effect a comprehensive policy of public liability
insurance ocovering all of the Common Areas, insuring the
Asscocliation and all Owners and Occupants (if possible) in an amount
not less than £1,000,000 from and against all claims for persocnal
iniury and/or property damage arising out of a single occurrence on
the Common Areas due to any negligence, act, oxr failure to act by
the Association.

(ii) The Association may but shall not be obligated
to obtain and maintain such additional and other insurance as it
deems desixsble: provided that the Association shall not obtain or
maintain hazaxrd insurance on a Unit unless the Unit is owned by the
Association, or unless the Association obtains it on behalf of an
Owner who failed to obtain the insurance such Owner was Obligated
to obtain. Notwithstanding the foregoing, the Association may
recommend to all Owners that they procure casualty (or hazard)
insurance on their Units with the same insurance company so as to
avoid conflicts among different insurance companies as to the
amounts payable by each insurance company where a single casualty
has caused damage to the properties of different Owners.

Examples of other types of insurance which the
Association may obtain are the following:

(A) Property insurance insuring facilities
and other improvemeais, ncraaslly insured,
in the Common Area owned by the
Association, affording protection against
loss or damage by fire, vandalism,
malicious mischief, and other hazards

covered by the standard extended coverage
endorsements; and
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(B) Fidelity coverage to protect against
dishonest acts on the part of officers,
directors, trustees and the employees of
the Association and all others who
hiandle, or are responsible for handling

Satasatn !

funds of the Association.

(1) Management.

The Association shall provide the management and
supervision for the operation of the Common Area and facilities.
The Assoclation shall maintain such policies, programs and
procedures as it deems necessary oxr desirable to fully implement
this Declaration and may, but shall not be required to:

(i) Adopt rules with respect to the use of the Common
Area by Owners, Occupants and guests;

(ii) Engage and supervise employees and agents,
including without limitation attorneys, accountants
and consultants, maintenance firms and contractors;

(iil) Delegate all or a portion of its authority and
management responsibilities to a manager, managing
agent, or management company. Such delegation
may be evidenced by a management contract which
provides for the duties to be performed by the

managing agent and for the payment to the agent
of a reasonable compensation.

(i) Enforcement.

(1) The Association shall have the power and
authority to and shall take all actions reasonably necessary to
carry out its obligations under this Declaration and to enforce all
of the covenants and restrictions contained in this Declaration.
hte shall include, without limitation, the right to issue
fines in amounts established by the Board for violation of any
provisions of this Declaration or any Rule, and, through its agents

and employees, to enter upon any part of the Property vhere a
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violation of any of the provisions of this Declaration exists and
remove, alleviate, or terminate the violation, and the right to
obtain an injunction from any court having jurisdiction for the
Sessaticn of such violation. Fines issued for violation of this
Declaration or any Rule and all costs and expenses incurred by the
Association, including reasonable attorney's fees incurred in
connection with enforcement and collection of fines, costs and
expenses, shall be added to and become a part of the Assessment
upon the Lot owned or occupied by the violator; and the Assessment
shall be payable immediately. A lien for such amounts may be filed
against the Unit with the Cuyahoga County Recorxder.

(1i) The Association shall have the power, right
and authority to suspend the voting rights of an Owner for any
period during which any fine or Assessment against his or her Lot
remains unpaid; and for a period not to exceed 360 days for any
infraction of the covenants, restrictions, or conditions of this
Declaration and for any infraction of the Associlation's rules ar;d
regulations.

(1ii) ‘The Association shall have the power, right
and authority to make Assessments, file liens for the non-payment
of Assessments, and collect and authorize the collection of
Assessments by legal and equitable actions, including foreclosures
of its Assessment liens.

(iv) The enforcement rights and remedies contained
in this subparagraph (3j) are not exclusive. The Association shall
have all other powers, rights and authorities granted it herein,
under the Ohio not-for-profit corporation law, in its Articles of
Incorporation and Bylaws, and in law and at equity.
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(k) No Encumbrance on Common Areas.

Except as expressly permitted herein, the Association
shall not grant a mortgage or any interest of any kind whatsoever
in any part of the Common Areas without the prior wriitten ccncent
of every Owner in the Association and of every person holding a
bona fide mortgage of record in every Lot.

(1) Architectural Conticl Committes.

The Boaxd shall have the right, but shall not be
obligated, to appoint an Architectural Control Committee composed
of one or more persons to review plans and specifications submitted
to the Bpatd pursuant to Paragraphs 2(f)(ifi) and 3(c) and to
perfbrm such other duties as are specified by the Board. The
Architectural Control Committee shall meke recommendations to the
Board, which the Board may accept or reject, in whole or in part.

{m) Board or Association

Vhereverxr this Declaration or the Bylaws provides that a
thing or act is to be done, approved, authorized, or consented to
by the Association, the provision shall be deemed to mean that the
thing or act shall be done, approved, authorized, or consented to
by the Board, unless the context otherwise reguires (for example,
a clause saying the Association shall pay for a particular thing)
or a thing or act which must, by law or express language herein, be
done or performed by a vote of the Association'’s membership.

(n) Powers

The Association, acting through its Boaxrd and Officers,

shall have all powers and authority reasonably necessary to carry
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out its duties herein set forth and to enforce the terms and
provisions of this Declaration and the Bylaws. Its powers include,
without liwmitation all power stated herein and in the Bylaws, the
power to promulgate Rules and enforce the same, the power to
establish and collect fines and make special assessments against
Owners and Occupants who violate any provisions of the Declaration,
Bylaws or Rules, and the power to file liens against Units whose
oOwners or Occupants violate a Rule or provision of the Declaration,
Bylaws or Rules. The Association shall, further, have the power
and authority to take such actions as it, in its discretion, deems
desirable to assure compliance on the Property with all applicable
mux\iéipal, county and state building, zoning, safety and fire codes
and@ regulations, and with all applicable federal laws and
regulations.

6. MEMB! H1P AND VOTING RIGHT

(a) Membership.

Every Owner of a Lot which is subject to this Declaration
shall be a member of the Association. Membership shall be
appurtenant to and may not be separated from ownership of any Lot
subject to this Declaration. Declarant shall be a member during
the Development Period whether or not Declarant owns a Lot.

(b) Voting Rights.

The Association shall have twec classes of voting
membership until the end of the Development Period:

Class A: Class A Members shall ba all Owners. Each

Owner shall be entitled to one vote for each

Lot owned. When nore than one person holds an

interest in any Lot, &ll such persons shall be
39
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Members. The vote for such Lot shall be
exercised as they determine, but in no event
shall more than one vote be cast with respect
to any Lot.

Class B: The CTiass B Mgrmber chall be the Declarant.
Declarant shall be entitled to seventy-three
(73) votes plus one vote for each Lot owned by
Declarant. The Class B Membership shall cease
at the end of the Development Period.

7. COVENANT FOR MAINTENANCE ASSESSMENTS

(a) Creation of the ILien and Personal
obligation of Assessments.

The Declarant, for each Lot owned within the Property,
hereby covenants, and each Owner of any Lot by acceptance of a deed
thexrefor, whether or not it shall be so expressed in such deed, is
deemed to covenant and agrees to pay the Association: (1)
Assessments made against Lots and Owners thereof due to some act or
failure to act, as provided in various part of this Declaration
{see, for example, Paragraphs 2(h)(ix), 5(a), 5(b), 5(c), 5(4),
5(e), 5(3), and 5(n)]; (ii) regular annual Assessments or charges,
provided for in this Paragraph 7; and (1i1) special Assessments for
capital improvements, also provided for in this Paragraph 7. All
Assessments, together with interest, costs, late charges, and
reasonable attorney fees, shall be a charge on the land and shall
be a continuing lien upon the Lot against which each Assessment is
made. Each Assessment, together with interest, costs, late
charges, and reasonable attorney fees, shall also be the personal
obligation of the Person who was the Owner of such Lot at the time
when the Assessment fell due. The personal obligation for

delinquent Assesgsments shall not pass to his successors in title
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unless expressly assumed by them:; but the Lot shall continue to be
liable for payment of the Assessment.

{b) Puxpose of Assessmentsg.

The Assessments levied by the Association shall be used
to operate and maintain the Association, to promote the recreation,
health, safety and welfare of the Owners and Occupants in the
Property, +to perform <the maintenance provided for in this
Declaration, to enforce the covenants and rxestrictions of this
Declaration, and to otherwise comply with this Declaration, the
Articles, and the Bylaws of the Association and carry out the
duties of the Associa_t.ton.

(c) 1 A m g _for Ca al Impr ments.

The Association may levy, in any Assessment year, a
special Assessment applicable to that year cnly for the purpose of
defraying, in whole or in part, the cost of any construction,
recongtruction, repair, or replacement of a capital improvement
upon the Property, including fixtures and personal property related
thereto, PROVIDED THAT any such Assessment shall have the assent of
two-thirds (2/3) of the votes of each the Class A Members who are
voting in person or by proxy at a meeting duly cslled for this
purpose and the affirmative vote of Declarant, if Declarant owns a
Lot. If Declarant does not own a Lot at the time a vote is taken
for a capital improvement expenditure, Declarant shall not be able
to vote in respect to such expenditure. Capital expenditures which
may be paid out of Association revenues shall not require a vote of
the membership. This clause 18 intended to cover only a special

assessment made for a special or extraordinary, capital
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expenditure, in a particular year, in addition to the Association's

regular annual Assessments.

(d) DNotice and Quorum for any Action
Authorized Undexr Subparagraph ().

Written notice of any meeting of Members called for the
purpose of taking any action authorized under subparagraph (c¢) of
this Paragraph 7 shall be sent toc all Members not less than thirty
{30) days nor more than sixty (60) days in advance of the meeting.
At the first such meeting called, the presence of Class A Members
or of proxies fxrom Class A Members entitled to cast two-thirds
(2/3) of all the votes of the Class A Members shall constitute a
quorum. If the required quorum of Class A Members is not preseat,
another meeting may be called subject to the same notice
requirement, and the required gquorum Class A Members at the
subsequent meeting shall be one-~half of the required quorum at the
preceding meeting. No such subsequent meeting shall be held more
than 60 days following the preceding meeting.

{(e) Uniform Rate of Assessment.

Both annual and special Assessments must be fixed at a
uniform, that 1is, equal, rate for all Lots whether owned by
Declarant or any other Owner, and may be collected on a monthly
basis or such othex basis as the Board designates.

(f) Date of Commencement of Annual
Agggggmen;gz bue Qgtes.

The annual Assessments provided for herein shall commence
as to all Lots on the fixst day of the month following the

conveyanca of any Lot on which a Unit is constructed vo an Owner
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other than a Declarant. The first annual Assessment shall be
adjusted according to the number of months remaining in the
calendar year. The Board shall fix the amount of the annual
Assessunent against each Lot at least 30 days in advance of each
annual Assessment period, but failure of the Board to fix the
amount of the Assessment within said 30-day period shall not
relieve the Owners from paying the Assessment when established by
the Board. If the Board shall fail to fix the annual Assessment
for any new year, the annual Assessment for the preceding year
shall continue to be paid by the Owners until the Board determines
the Assessment for the new year. The Board may increase oOr
decréase the annual Assessment in the course of a year for sound
business reasons. Written notice of the annual Assessment and
revisions thereof shall be sent to every Owner subject thereto.
The due dates shall be established by the Board.

(g) Assessment Certificates.

The Association shall, upon written demand, and for a
reasonable charge, furnish a certificate signed by an officer of
the Association setting forth whether the Assessments of a
specified Lot have been paid. A properly executed certificate of
the Association as to the status of Assessments on a Lot is binding

upon the Associstion as of the date of its issuance.

(h) Effect of Nonpayment of Assessments:

Any Assessment not paid within 30 days after the due date
shall bear interest from the due date at the rate declared by

National City Bank (of Cleveland) from time to time to be its
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"prime, " plus three points; PROVIDED THAT if such rate of interest
should be usurious, then the rate shall be the highest rate that
may be charged without being usurious. Each unpaid Assessment
shall, further, bear, in addition to interest, a late charqge,
determined by the Boarxrd, if not paid within a time established by
the Board. The Association may bring an action at law against the
Owner personally obligated tc pay the Assessment. The Association
shall also have a lien on such delinquent Owner's Lot(s) in the
amount of the delinquent assessment, which shall include the late
charge, interest, and all estimated costs of collection and
foreclosure ("ASSESSMENT LIEN"). If the Association deems it
advisable, it may file an Affidavit of Assessment Lien, pursuant to
0.R.C. §5301.252, with the Cuyahoga County Recoxder setting forth
the name of the delinquent Owner, a description of the Lot, the
amount of the delinguency (late charges, interest and estimated
costs of collection), and such other facts as may be necessary to
show of record the Association's lien upon and interest in the Lot
which was created upon the failure of the Owner to pay the
Assessment on time.

The Asscociation may foreclose the Assessment Lien against
the delinguent Ownex's Lot(s), whether or not an Affidavit of
Assessment Lien has been filed for record. No Owner may waive or
otherwise escape 1liability for the Assessments provided for herein
by nonuse of the Common Arsa or asbandonmant of his Lot.

Each Owner, by acceptance of a8 deed conveying a Lot to

him or her, hereby irrevocably sppoints the Association, and its
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agents, his or her attoerney-in-fact, coupled with an interest, to
sign a mortgage in favor of the Asscciation to establish a mortgage
lien upon the Ouwner's Lot in an amount equal to the Assessment
lien. Such sppointment is for the purpose of assuring that the
Association's Assessment Lienn may be filed and established of
record in the event there are any difficulties in obtaining a
recordation of the lien.

The remedies provided for in this Paragraph 7(h) are in
addition to any and all other remedies given by this Declaration to
the Association against a Unit Owner who defaults under hisg or her
obligations under this Declaration and in addition to the rights
and remedies of the Association under ARTICLE XII of the Bylaws of

the Association.

{1) Subordination of the Lien to Institutional
Moxtgages.

The Assessment Lien prowvided for herein (including tr_xe
recordation therecf) shall be subordinate to the lien of any bona
fide first mortgage existing of record granted to an Institutional
Mortgagee on the Lot before the accrual of the Assessment Lien.
Sale or transfer of any Lot shall neither affect the Assegsment
Lien on the Owner’'s Lot or the Owner's personal obligation to pay
the Assessment Lien. However, the sale or transfer of any Lot
pursuant to foreclosure by the holder of a bona fide first mortgage
granted to an Institutional Mortgage shall extinguish the
Assessment Lien as to assessments which become due after the
recording of such first mortgage and prior to such sale or
transfer. No such sale or transfer shall relieve the Lot from
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liability for any Assessments thereafter becoming due or from the
lien thereof; and the proceeds of any foreclosure sale in excess of
real estate taxes, court costs, and the first mortgage indebtedness
shall be payable to the Association to the extent of the Assessment
Lien. As provided above, the foreclosure by the holdexr of a bona
fide first wmortgage granted to the holder of an Institutional
Moxtgage shall not relieve the persons who owned the Lot when the
Assessment came due from personal liability for the Assessment;
that is, such Owners shall remain personally liable for the
Assessment even if the lien thereof should be wiped out during the
moxrtgage foreclosure proceeding.

(3) Non-Liabili £ Foreclosur le Purchaser
for Past Due Common Expenses.

If any purchaser at a judicial foreclosure sale or the
holder of a firgt moxtgage granted to an Institutional Mortgagee
acquires a Lot as a result of foreclosure of such first mortgage
or of the acceptance of a deed in lieu of foreclosure, such holder,
its successors and assigns, shall not be liable for the assessments
levied against such Lot prior to the acquisition of the Lot by such
holder, its successors and assigns. Any unpaid part of the
Assassments shall, however, be deemed to be common expenses and
shall be assessed and levied against all of the Lots, including the
Lot foreclosed.

(k) D to A SS unt.

Any Owner who believes that fines or assessments levied
against him or his Lot, or for which a certificate of lien has been
filed by the Association, have been improperly determined may bring
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action in the Common Pleas Court of Cuyahoga County, Ohio, for ...
discharge of all or any portion of such lien. This shall be the
sole rxemedy of ain Owmer who disputes a fine or an assessment.
Under mno circumstances may an Owner fail to pay a fine or an
assessuent simply because the Owner believes it 1s in exroxr. The
Owner's remedy shall be to discuss it with the Boaxrd or the
Officers of the Association and to file an action in the Cuyahoga
County Common Pleas Court for a declaxration of his rights or the
propriety of the fine or assessment. Notwithstanding the
occasional use of both the words fine and assessment, the worxd
"assessment” means both a fine and an assessment.

8. GENERAL P I1S10

(a) Enforcement.

The Declarant during the Development Period, the
Association, and any Owner (including the Declarant), shall have
the xright to enforce, by any proceeding at law or in equity, the
restrictions, conditions, covenants, reservations, 1liens and
charges now or hereafter imposed by the provisions of this
Declaration. All remedies specified in this Declaration shall be
non-exclusive and in addition to any other remedies available in
law or equity. Failure by any person to enforce any covenant or
restriction herein contained shall not be deemed &8 waiver of the
right to dc so thereafter.

(b) Headings.

The heading to each parxagraph and each subparagraph

hereof is insexted only as a matter of convenience and reference
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and in no way defines, limits or describes the scope or intent of

this Declaration nor in any way affects this Declaration.

{c) Notices.

Any notice required by this Declaration or the Bylaws to
be given by or to the Association or any Owners, shall be in
writing and may be given (i) to the Association (A) by mailing such
notice by registered or cextified mail, return receipt requested,
postage prepaid, to the Statutory Agent of the Association at his
(or its) address on file with the Secretary of State of the State
of Ohio, or to the resident address of the President of the
Association, or (B) by personally delivering such notice to the
address of said Statutory BAgent or to the residence of the
President; and (ii) to an Owner (A) by mailing the notice by
registered or certified mail, return receipt requested, postage
prepaid, to the resident address of the Owner, or (B) by placing
the notice upon or beneath the front door of the Owner's Unit or
otherwise leaving it at the Owner's Unit. Notwithstanding the
foregoing, any Owner may specify by notice a postal address other
than his resident postal address as the place to which notices sent
by mail may be sent to him (or her) and notices delivered to such
address shall be deemed to have been properly given to such Owner
on the date of delivery or refusal to accept delivery. Likewise,
thse Association, by notice to the Owners, may specify an address or
place, other than that specified herein, for service of notice on

the Association.
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(4d) Amendment.

(i) Subject to the provisions of item ({ii) below,
this Declaration may be amended by an instrument signed, in the
manner provided in R.C. 5301.01 for signing dQeeds, by Members
holding at the time the amendment 1is recorded, sixty-six and two-
thirds percent (66 2/3%) of the voting power of the Association.
Every amendment must, also, be signed, in the same manner, by the
holders of all bona fide mortgages of record granted to
Institutional Mortgagees against any part of the Property. No
amendment shall be effective until it is filed for recoxrd with the
Cuyahoga County Recorder. Notwithstanding anything in this
subpéragraph (d) to the contrary, the easements and rights set
forth in Paragraphs 2(a), 2(c), 2(d), and 2(e) of this Declaration
shall be perpetual and no amendment or termination of +the
provisions of said Paragraphs 2(a), 2(c), 2(d), and 2(e) shall be
effective unless said amendment or termination is executed by all
of the Owners and by the holders of bona fide mortgages of record
against any part of the Property. In addition, Paragxaphs 2(d) and
2{(e)(iii) of this Declaration shall not be amended or the effect
thereof terminated unless the amendment or termination is executed,
in form for recording, by Declaxrant, during the Development Period.

(11) Subject to the provisions of item (1ii)
below, anything herein to the contrary notwithstanding, during the
Development Period, whether or not Declarant owns any Lot within
the Property, Declarant may amend the Declaration from time to

time, without the consent of any other person, by filing an
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amendment, signed by Declarant only, in the Office of the Recorder
of Cuyahoga County; PROVIDED, HOWEVER, that the size and location
of a Lot which is owned by someone other than Declarant, may not be
changed without the written consent of such Owner; and PROVIDED,
FURTHER, that the manner in which assessments are fized in
Paragraph 7(e) shall not be changed except by an amendment made in
accordance with part (i) of this Paragraph 8(d).

(1i1) This Declaration may be terminated and the Property
removed from the provisions of this Declaration only by a writing
to that effect signed in the manner provided in R.C. 5301.01 for
signing deeds, (A) by Members holding, at the time the instrument
is recorded, 100% of the voting power of the Association (B) by all
holders of all bona fide first mortgages granted to Institutionsl
Mortgagees against any and all parts of the Property, and (C) by
the Mayor of the City of Brecksville who shall sign upon authority
of a resolution adopted by the City Council. The instrument of
termination shall not be effective until it is filed for record
with the Cuyahoga County Recorder. Upon termination of this
Declaration, the Common Areas shall be owned in common by the
Owners of the Lots. The undivided interest in said Common Area
owned by each Owner shall be a fraction, the numerator of which
shall be the number of Lots owned by the Owner and the denominator
of which shall be the number of Lots within the Property. The Lot
Owner shall at all times have an easement, appurtenant to his Lot,
of ingress and egress over what was the Common Area to and from his

Lot and that part of the nearest public, dedicated street which
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provides access to the Lot. Such access easement shall, also, be

upon and ovexr any of the drives and roads within the Property

betweaen the Lot a2nd the dedicated nublic street or streets. This
part (iii) may not be amended except by an amendment duly signed by
all persons and entities required to sign an instrument terminating
this Declaration.

(e) Annexation.
(i) Except as provided in part (ii) of this

Paragraph 8(e), additional land may be annexed to the Property and
subjected to the provisions of this Declaration only by the

affirmative voting power of the Association.

(ii) Declarant may from time to time annex to the
Property and subject to the provisions of this Declaration
additional land located with the Expansion Arxrea without the consent
of any other Members at any time during the Development Period. To
annex said land, Declarant shall file an amendment to this
Declaration with the Cuyahoga County Recorder. Each Owner and his
respective mortgagees and all persons claiming an Jinterest in or
through him, by acceptance of a deed conveying a Lot or a mortgage
encumbering a Lot, as the case may be, consents to each such
amendment and hereby irrevocably appoints Declarant his attorney-
in-fact, coupled with an interest, to annex land and exercise the
rights reserved in this part (ii) as herein provided, and to
execute, acknowledge and record for and in the name of such Owner
and mortgagee an amendment or amendments of this Declaration for
such purpose and for and in the name of such respective mortgagees,

a consent to such amendment or amendments.

51



VOL. 95-06583 page

(£f) Rights of First Mortgagees.

If a firxrst mortgagee of a Lot shall notify the
Association in writing that it wishes to receive financial
statements of the Association and copies of notices of membership
meetings, the Association shall send to such first mortgagee within
ninety (90) days following the end of each fiscal year such
financial statements and budgets as are prepared by the Asscciation
and a copy of all notices of meetings of the Members of the
Associlation. Said first mortgagees shall have the rxright to
designate a representative to attend such meetings. Fuxther, upon
receipt by the Association of a written request from such first
morfgagees, the Association shall notify such mortgagees in writing
(i) of the abandonment or termination of the Common Area owned by
the Association, or (4ii) of any material amendment to the
Declaration, the Bylaws of the Associstion, or the Articles of
Incorporation of the Association. The Association shall have the
right to charge a reasonable fee to an Owner for the Association's
services hereunder in sending copies of materials and notices to
the Owner's first mortgagee.

{(g) Covenants Running with land.

Each grantee, lessee, or contractee of any interest
whatsoever in any part of the Property, by the acceptance of a deed
of conveyance, lease, or contract in respect to any interest in any
part of the Property, accepts the same subject to aii ies
conditions, covenants, liens and charges provided for in this

Declaration. The jurisdiction, rights and powers created or
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reserved by this Declaration, all rights, benefits and privileges
of every chaxacter hereby granted, created, or declared, and all
impositions and obligations hereby imposed shall be deemed and
takan to be oovenants running with the Land, and shall bind any
person having at any time any interest or estate in the Property,
and shall inure to the benefit of such person in like manner as
though the provisions of <this Declaration were xecited and
stipulated at length in each and evexry deed, lease and contract.

(h) wWailver.

No covenants, restrictions, conditions, obligations or
provisions contained in this beclaration shall be deemed to have
been. abrogated or waived by reason of any failure to enforce tixe
same, irrespective of the number of violations or breaches which
may occur.

(1) Severability.

The invalidity of any covenant, restriction, condition,
limitation or any other provisions of this Declaration, or of any
part of the same, shall not impair or affect in any manner the
validity, enforceability or effect of the rest of this Declaration.
The cy pres rule shall be applied in all cases where any covenant,
restriction, condition, or other provisions of this Declaration or
any part thereof is found to be illegal or impossible of being
given literal effect.

(3) Duration.

The easements, covenants, conditions and restrictions
created by this Declaration are and shall be perpetual, unless

amended pursuant to the provisions of Paragraph B(d), above.
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(k) Priority of Documents.

In the event of any inconsistency between this
Declaration, the Articles of Incorporation of the Association, the
Bylaws, and Rules, the provisions of this Declaration shall prevail
over the Articles of Incorporation, the Bylaws, and Rules, the
Articles of Incorporation shall prevail over the Bylaws and Rules,
and the Bylaws shall prevail over the Rules.

(1) Conveyance of Common Areass.

No later than one (1) year after a Lot containing a
completed Unit for which an Occupancy Permit has been issued by the
City of Brecksville, is conveyed to @ bona fide residential
purci\aser Declarant shall deliver to the Association a general
warranty deed, conveying indefeasible, merchantable, fee simple
title in the Common Areas free and clear of all liens and
encumbrances whatsocever, except taxes and assessments which may be
a8 lien but are not delinquent for non-payment, the easements,
covenants and restrictions created by this Declaration and the
Plat(s), and@ any other easements and restrictions affecting the
Propexty at the time of the conveyance. The Common Areas may be
subject to a first mortgage granted by Declarant to acquire and
make subdivision improvements, but the mortgage shall be
subordinated to this Declaration and shall be discharged when Units
on all Lots have been constructed and the Lots, with cospleted

Units thereon, have been sold to bona fide residential purchasers.
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(m} Members, Board, Officers.

Ohio Revised Code, Chapter 1702, as it may be amended
from time to time, and applicable case law shall govern what
actions are to or may be taken by the Members, by the Board, aad by
the Officers, wunless this Declaration, the Articles of
Incorporation of the Association, or the Bylaws of the Association
specify that a particular action be taken or asuthorized by the
Members, the Board or the Officers of the manner in which actions
may be taken.

IN WITNESS WHEREOF, the undersigned, being the Declarant

7A
herein, has hereunto set its hand this g day of July, 1996.

Signed in the presence of:

AT s~

. ) By
K j Z : Sam ata, ecre
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STATE OF OHXO ) 3 PAGE 5
) SS.:
COUNTY OF CUYAHOGA)

~la The foregoing instrument was acknowledged before me this

f"'day of July, 1996, by DAVID SNIDER, President and SAM TANNATA,
Secretary, of MYLES LAND COMPANY, an Ohio corporation, on behalf of

the corporation.
Y1 St uld

Notary P ic LISA M. SCHLL
Notary Pubiiz. Sisie of Ohio
Rgc. in Cuyaiwga Giy.
My Comm. Expires 123-00

This instrument prepared by:
DONALD H. POWERS, ESQUIRE, 2 Berea Commons, Suite 215, P.O.
Box 1059, Bexea, Ohio 44017 (216) 243-2955

D:\0338\010\HILBROOK. DEC
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CONSENT OF MORTGAGEE

The undersigned, THE STRONGSVILLE SAVINGS BANK, mortgagee
of the premises described in the £coregeoing Declaration of
Easements, Covenants and Restrictions for Hillbrook and shown on
the plat for Hillbrook Estates Subdivision recorded in Volume 276
at Pages 64-05 of Cuyahoga County Records, by virtue of a mortgage
deed executed by MYLES LAND COMPANY to THE STRONGSVILLE SAVINGS
BANK, recorded in Official Record Book at Pages

et sequitur of Cuyahoga County Records, consents to the
execution and delivery of the foregoing Declaration of Easements,
Covenants and Restrictions for Hillbrook and the aforesaid plat,
and to the filing thereof in the 0Office of the County Recorder of
Cuyahoga County, Ohio, and further subjects and subordinates said
mortgage deed to said Declaration and plat.

In the presence of: THE NGSVILLE SAVINGS BANK

%%Jf - 7 sy _leulSty (,L;ua 74 Je

STATE OF OHIO )
) SS.:
COUNTY OF CUYAHOGA)

The foregoing instrument was acknowledged before me this

'~ gay of O p-_m__"’ M/’ . 1996, by (yard I)gég e,
M and l%wu"o.j fy,wo\?}/ AAZ §(C,u’y of THE

STRONGSVILLE SAVINGS BANK, an Ohio corpoxation, on behalf of said

Coxrporation.

LA M SCHILL %UM\W i {_){,[M_j

Notary Pubirc, Staie of ohio NOtax'y Public
MBI 2NCOIDIT .20 Rec m Cuyahoga Cty.
My Coma Expires 12.5-00
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EXHIBIT A
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Myles Land 96-06583 page

Situated in the City of Brecksvilile, County of Cuyahoga
and State of Ohio: And known as being part of Original Brecksville
Township Lot No. 23, and bounded and described as follows:

Beginning on the center line of Brecksville Road, as
originally established, 66 feet wide, at a point distant 300 feet
Southerly, measured alung said center line, from the Northwesterly
corner of said Original Lot No. 23; thence South 00° 51' 40" west,
along the center line of Brecksville Road, 400 feet; thence South
88° 52' S0" East, and parallel with the Northerly line of said
Original Lot No. 23, 974.08 feet to a point:; thence North 00° 13’
40" East, 100.01 feet to a point; thence South B8° 52' 50" East,
100 feet to a point; thence North 00° 13' 40" East, 100.01 feet to
a point; thence North 88° 52' 50" West, 50 feet to a point; thence
North 00° 13' 40" East, 200.02 feet to the intersection with the
Southerly 1line of Sublot 7 in the Heather Hills Estates
Subdivision, thence North 88° 58' 42" West along the Southerly line
of aforesaid Heather Hills Estates Subdivision approximately
1019.71 feet to the center line of old Brecksville Road and the

principal place of beginning.

EXHIBIT A

D:0338\ 010\ EXHIBIT.AC
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EXHIBIT C

VOL. 94
Gallucci Land 96-06583 page

ARCEL I:

Situated in the City of Brecksville, County of Cuyahoga,
State of Ohio: And known as being part of Original Brecksville
Township Lot No. 23 and bounded and described as follows:

Beginning on the center line c¢f Brecksville Road, as
originally established 66 feet wide, at the Southwesterly corner of
land conveyed to Geoxge E. Tate and Hallie W. Tate by deed dated
November 21, 1949 and recorded in Volume 6859, Page 704 of Cuyahoga
County Records;

Thence Northerly along the center line of Brecksville
Road, 200 feet to the Northwesterly corner of land so conveyed to
George E. Tate and Hallie W. Tate;

Thence Easterly along the Northerly line of land so
oonveyed 1074.08 feet to a point distant 100 feet Westerly measured
along said Northerly line, fxrom the Northeasterly corner thereof;

Thence Southerly and parallel with the Easterly line of
land so conveyed to George E. and Hallie W. Tate, 200.02 feet to
the Southerly line thereof;

Thence Westerly along the Southerly line of land so
conveyed 1076.26 feet to the place of beginning, be the same more
or less, but subject to all legal highways.

PARCEL II:

Situated in the City of Brecksville, County of Cuyahoga,
State of Ohio: And known as being part of Original Brecksville
Township Lot No. 23 and mora fully described as follows:

Beginning at the intexsection of the center line of Mill
Road, and the old center line of Brecksville Road;

Thence North 0° 51' 40" East along the center line of
Bracksville Rosd, as aforesaid, 328.20 feet to a point:

Thence North 87° 28' 45" East 33.06 feet to a point on
the easterly line of Breckswille Road, as aforesaid;

Thence North 0° 51' 40" East slong the easterly line of
Brecksville Road, as aforesaid, 218.90 feet to a point and the
principal place of beginning;

EXHIBIT C
Page 1 of 3
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EXHIBIT VOL.  96~06583 page

Thence continuing North 0° 5i' 40" East along the
easterly line of Brecksville Road, as aforesaid 54.00 feet to a
point;

Thence South 88° 52' 50" East 129.35 feet to a point;
Thence South 1° 07' 10" West 42.00 feet to a point:;
Thence South 46° 07' 10" West 16.97 feet to a point;

Thence Noxrth 88° 52' 50" West 116.93 feet to a point on
the easterly line of Brecksville Road, as aforesaid, and the
principal place of beginning, be the same more or less but subject
to all legal highways.

PARCEL I11X:

. Situated in the City of Brecksville, County of Cuyahoga,
State of Ohio: And known as being part of Original Brecksville
Township Lot No. 23 and more fully described as follows:

Beginning at the intersection of the center line of Mill
Road, and the old center line of Brecksville Road;

Thence North 0° 51' 40" East along the center line of
Brecksville Road, as aforesaid, 328.20 feet to a point;

Thence North 87° 28' 45" East 33.06 feet to a point on
the easterly line of Brecksville Road, as aforesaid;

Thence North 0° 51' 40" East along the easterly line of
Brecksville Road as aforesaid 272.90 feet to a point;

Thence South 88° 52°' 50" East, a distance of 499.32 feet
to an iron pin and the true place of beginning of l1iand herein
described;

Thence South 0* 51' 40" West a distance of 241.15 feet to
an iron pin;

Thence North 87° 28' 45" East a distance of 647.25 feet
%c an iron pin:

Thence North 0° 14' 50" East a distance of 200.08 feet to
an iron pin;

EXHIBIT C
Page 2 of 3
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EXHIBIT C VOL. 96-26583 pPage 12

Thence Noxth 88° 52' 50" West a distance of 643.94 feet
to the piace Oif beginning, be the same or less, but subject to all
legal highways.

The foregoing lands are described in the deed from
Michael Galiucci, Jr., as Successor Trustee of the Michael
Gallucci, Sr., Trust dated August 31, 1990, to Michael Gallucci,
Jr., recorded in O.R. 94-07228 at Page 58 et seqg. and O.R. 94-
07729, Page 1 of Cuyahoga County Records.

EXHXBIT C
Page 3 of 3
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ARTICLES OF INCORPORATION
OF
HILLBROOK ASSOCIATION
The undersigned, a citizen of the United States of

America, desirxring to form a corporation, NOT FOR PROFIT, under
Sections 1702.01 et seq. of the Ohio Revised Code, does hexeby

certify:
FIRST: Name.

The name of the corporation shall be KILLBROOK
ASSOCIATION.

SECOND: Location of Principal Office.

The place in Ohio where the principal office of the
corporation is to be located is the City of Brecksville, County of
Cuyahoga.

THIRD: Definitions.

Tha following dJdefinitions are applicable to these
Articles of Incorporation:

(a) T"ASSOCIATION" means Hillbrook Association, an Ohio
non-profit corporation.

{b) "BOARD"™ means the Board of Trustees of the
Association, as more fully set forth in Paragraph
Seventh hereof.

{c) "COMMON AREA" means all the real property (including
the improvements thereto and facilities thexeon)
owned by the Association for the common use and
enjoyment of the Owners.

(d) T"DECLARANT” means MYLES DEVELOPMENT COMPANY. It
nesans, also, the successors and assigns of MYLES
DEVELOPMENT COMPANY.

(e) "DECLARATION"” means that certain Declaration of
Eagements. Covenants and Restrictions for Hillbrook
entered into by Declasrant for the FPicperty. The
Declaration is incorporated by reference herein.

(£) "DEVELOPMENT PERIOD™ means the period of time
beginning on the date hereof and ending on the
earlier of (i) December 31, 2005, (ii) the date

HILLBROOK ARTICLES EXHIBIT E Page 1




(g)

(h)

(L)

(3)

(k)

(1)

VOL. 96--06583 PAGE

Declarant files with the Cuyahoga County Recorder
an instrument, signed by Declarant, witnessed and
acknowledged as provided in R.C. 5301.01, declaring
the Development Period ended, or (1iii) the date all
Lots have been sold by Declarant to bona fide
purchasers for value. For purposes of item (3ii)
of this subparagraph (f), the Expansion Area will
be deemed to coniain Lots owned by Declarant, even
if Declarant does not own the Expansion Area, until
Declarant acquires, subdivides and sells the Lots
platted in the Expansion Area.

"EXPANSION AREA" means the 1lands described on
EXHIEBIT B, which Declarant may annex to the
Property and make subject to the Declaration.

"LOT" means any sublot shown upon the Plat of the
Property filed with the Cuyahoga County Recorder
and on any plat(s; of any of the lands in the
Expansion Arxea which Declarant annexes to the
Property and makes subject to the Declaration. The
Comnmon Area shall not be a Lot.

"MEMBER" means a member of the Association, being
the Declarant and Owners, as more fully set forth
in Paragraph Fifth herein.

"OCCUPANT" means a natural person who lives in a
Unit.

"OWNER" means the record owner, whether one or more
persons or entities, of a fee simple title to any
Lot which is a part of the Property, including
persons purchasing a8 Lot under a xecorded land
installment contract, but excluding persons having
such interest merely as security for the
performance of an obligation. Sellers under a
recorded land installment contract for a Lot shall
be deemed to be persons having an interest merely
as security for the performance of an obligation.
A lessee under a lease of a Lot having an initial
fixed term of fifty (50) years or more, which has
been recorded or for which a memorandum of lease
has been recorded, shall be deemed to be the Owner
of the Lot.

"PERSON" means a natural person or corporation,
paxtnorshin, limited partnership, limited liability
company, trust or other entity.

HILLBROOK ARTICLES EXHIBIT E Page 2
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(m) “PROPERTY" means the real property described on
EXHIBIT A and lands in the Ezpansion Area which are
annexed and subjected to the Declaration by
Declarant. Lands in the Expansion Area shall not
be deemed to be Property until and unless they are
annexed and submitted to the Declaration.

{n) "UNIT" means an enclosed, separate dwelling on a Lot
providing separate and complete living, cooking,
sleeping, bathing and toilet facilities for one
family.

FQURTH :

This Association does not contemplate pecuniary gain or
profit to the Members thereof and the specific purposes for which
it is formed are to provide for the maintenance, preservation and
control of the Common Area within the Property and to promote the
health, safety and welfare of the Owners and Occupants within the
Property and any additions thereto as may hereafter be subjected to
the Declaration or brought within the Jjurisdiction of this
Association. For these purposes, the Association shall have the

right to:

(a) Ezxercise all of the powers and privileges and to
perform all of the duties and obligations of the Association
as set forth in the Declaration, and as the same may be
amended from time to time.

(b) Fix, levy, collect and enforce payment by any lawful
means, all charges, finesg, or assessments pursuant to the
terms of the Declaration; pay all expenses in connection
therewith and all office and other expenses incident to the
conduct of the business of the Association, including all
license, taxes or governmental charges levied or imposed
against the property of the Association.

{(c) Acquire (by gift, purchase or otherwise), own, hold,
improve, build upon, operate, maintain, convey, sell, lease,
transfer, dedicate for public use or otherwise dispose of real
or personal property in connection with the affairs of the
Assoclation.

{d@) Borrow money and, with the assent of two-thirds of
each class of members, mortgage, pledge, grant a deed in trust
in respect to, or hypothecate any or all of its real or
personal property as securiiy for mcney borrowed or debts
incurred.

HILLBROOK ARTICLES EXHIBIT E Page 3
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(e) Dedicate, sell, transfer oxr grant easewents in all
or any part of the Common Area <to any public sagency,
municipality, asuthority, utility or person for such purposes,
and subject to such conditions as may be provided in the
Declaration. Exceopt as  expressly set forth in the
Declaration, no such dedication, sale or tTransias chall be
effective unless an instrument has been signed by two-thirds
of each class of Members, agreeing to such dedication, sale or
transfer.

(£} Participate in mergers and consolidations with other
non~-profit corporations organized for the same purposes or
annex additional residential property and Common Areas,
provided that except as expressly set forth in the
Declaration, any such merger, consolidation or annexation
shall have the assent of two-thirds of each class of Membexs.

(g) Have, exercise, and engage in any and all powers,
rights, privileges and acts which a corporation organized
under the Ohio Non-Profit Coxrporation Law (Chapter 1702 of the
Ohio Revised Code) by 1law may now oxr hereafter have or
exercise.

FIFTH: Membership.

Every Ouner of a Lot which is subject to the Declaration
shall be a Member of the Association. Declarant shall be a Member
until December 31, 2005, whether or not Declarant owns a Lot.
Membership shall be appurtenant to and may not be separated from
ownership of any Lot subject to this Declaration, except in respect
to Declarant, which shaill be a Merber until December 31, 2005,
whether or not Declarant owng a Lot.

S1XTH: Voting Rights.

The Asgsociation shall have <two classes of voting
membership until the end of the Development Period:

Class A: Class A Members shall be all Owners. Each
Owner shall be entitled to one vote for each
Lot owned. When more than one person holds an
interest in any Lot, all such persons shall be
members . The vote for such Lot shall be
exercised as they detexrxmine, but in no event
shall more than one vote be cast with respect
to any Lot.

Clags B: The Class B Member shall be the Declarant.
) Declarant shall be entitled to sewventy-three
: (73) votes plus one (1) vote for each Lot
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owned by Declarant. The Class B Membership
shall cease at the end of the Development
Period.

SEVENTH: Board of Trustees.

Until the first annual meeting of Members, the affairs of
this Association shall be managed by a Board of three Trustees.
The names and addresses of the persons who are to act in the
capacity of Trustee until the election of their successors are:

Name Address
David Sniderxr 7650 Chippewa Road
Suite 210
Brecksville, Ohio 44141
Sam Cannata 7650 Chippewa Road
Suite 210
Brecksville, Ohio 44141
.Lisa M. Schill 7650 Chippewa Road
Suite 210

Brecksville, Ohio 44141

From and after the first annual meeting, the Board shall
consist of five (5) Trustees. At the first annual meeting the
Members shall elect two (2) Trustees for a term of one year and
three (3) Trustees for a term of two years. At each subsequent
neeting the Members shall elect trustees for two-year terms to £ill
the vacancies created by the expiration of the Trustees' terms.
A trustee may serve more than one term if re-elected by the
Members. The number of trustees may be changed by Amendment of
the Bylaws of the Association. Trustees need not be Members of the

Association.
EIGHTH: Dissolution.

The Association may be dissolved with the assent given in
writing and signed by all Members and by holders of all bona fide
first mortgages on all or any part of the Property, and with the
written approval of the City of Brecksville. Upon dissolution of
the Association, other than incident to a merger or consolidation,
the assets of the Association shall be conveyed and assigned to the
Owners to nhold in accuidance with the provieions of Paragraph 8(d)
of the Declaration.

NINTH: Duration.
The Corporation shall exist perpetually.
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TENTH: Amendments.

Amendment of these Articles shall require the assent of
Membere having not less than sixty~six and two-thirds percent (66

- ansmstar =

2/3%) of the voting power of the Association.

ELEVENTH: Indemnity.

Each member of the Board of Trustees and officer of the
Association and each former member of the Board of Trustees and
officer of the Association shall be indemnified by the Association
against the costs and expenses reasonably incurred by him in
connection with the defense of any pending or threatened action,
sult or proceeding, criminal or civil, to which he is ox may be
made a party by reason of his being or having been such Board
Member of officer of the Association (whether or not he is a member
or officer at the time of incurring such costs and expenses),
except with respect to matters as to which he shall be adjudged in
such action, suit or proceeding to be liable for misconduct or
negligence in the performance of his duty as such Board Member or
officer. 1In case of a settlement of any action, suit or proceeding
to which any Boaxd Member or officer of the Corporation, or any
former Board Member or officer of the Association, is made a party
or which may be threatened to be brought against him by xreason of
his being or having been a Board Member or officer of the
Association, he shall be indemnified by the Asscciation against the
costs and expenses (including the cost of settlement) reasonably
incurred by him in connection with such act, suit or pxoceeding
(whether or not he is a Boaxrd Member or officer at the time of
incurring such costs and expenses) if: (a) the Association shall
be advised by independent counsel that such Board Member or officer
did not misconduct himself or was not negligent in the performance
of his duty as such Board Member or officer with respect to the
matters covered by such action, suit or proceeding, and the cost to
the Association of indemnifying such Board Member or officer (and
all Board Members and officers, if any, entitled to indemnification
hereunder in such case) if such action, suit or proceeding were
carried to a final adjudication in their favor could reasonably be
expected to exceed the amount of costs and expenses to be
reimbursed to such Board Member and officers as a result of such
settlement, or (b) disinterested Association members entitled to
exercise the majority of the voting power shall by vote, at any
annual or special meeting of the Association, approve such
settlement and the reimbursement to such Board Member ox officer of
such costs and expenses. The phiwass "disinterested members" shall
mean all membexrs of the Association other than (i) any Board Memberx
or officer of the Association who is at the time or may be entitled
to indemnification pursuant to the foregoing provisions, (ii) any
corporation or organization of which such Board Member or officer
owns of record or beneficially ten per cent (10%) or more of any
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class of voting securities, (iii) any firm of which such Board
Member or officer is a partner, and {iv) any spouse, child, parent,
brother or sister of any such Board Member or officer. The
foregoing rights of indemnification shall inure to the benefit of
the heirs and iegal repreccntatives of each such Board Member or
officer and shall not be exclusive of othexr rights to which any
Board Member ox officer may be entitled as a matter of law under
the Declaration, these Articles, the Bylaws of the Association, any
vote of Corporation members, or any agreement.

IN WITNESS WHEREOF, for the purpose of forming this
Corporation under the laws of the State of Ohio, I, the
undersigned, constituting the incorporator of this Association,
have executed these Articles of Incorporation this day of
July, 1996. —

David Snider
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APPOINTMENT OF STATUTORY AGENT

The undersigned, being the incorporator of HILLBROOK
ASSOCIATION, hereby appoints DAVID SNIDER, a natural person
regsiding in Cuyahoga County, Ohio being the County in which
HILLBROOK ASSOCIATION has its principal office, the statutory agent
upon whom may be sexved any process, notice or demand required or
permitted by statute to be served upon the Corxrporation. His
complete address is:

7650 Chippewa Road

Suite 210
Brecksville, Chio 44141

HILLBROOK ASSOCIATION

David Snider

HILLBROOK ASSOCIATION

Gentlemen:

I hereby accept the appointment as agent of HILLBROOK
ASSOCIATION upon whom process, notices or demands required or
permitted by statute to be served upon the Corporation may be

sexrved.

David Snider
Date: July , 1996

A10335\010\FXHIBIT.E
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